
No. 16-0408 
 

____________________________________________ 
 

In the 
SUPREME COURT OF TEXAS 

________________________________________ 
 

Eldorado Land Company, L.P., 
 

    Petitioner, 
v. 
 

City of McKinney, 
 

    Respondent. 
________________________________________ 

 
Petition from the Court of Appeals, Fifth District of Texas 

Dallas, Texas 
________________________________________ 

 
RESPONDENT’S BRIEF ON THE MERITS 

________________________________________ 
 

Kent S. Hofmeister 
State Bar No. 09791700 
Brown & Hofmeister, 
   L.L.P. 
740 East Campbell Road 
Suite 800 
Richardson, Texas 75081 
Telephone: 214-747-6100 
Facsimile: 214-747-6111 
khofmeister@bhlaw.net 

Mark E. Goldstucker 
State Bar No. 08104100 
Law Office of Mark E. 
   Goldstucker 
300 North Coit Road 
Suite 1125 
Richardson, Texas 75080 
Telephone: 972-479-1112 
Facsimile: 972-479-1113 
mgoldstucker@gmail.com 
 

Jeffrey S. Levinger 
State Bar No. 12258300 
Levinger PC 
1445 Ross Avenue 
Suite 2500 
Dallas, Texas 75202 
Telephone: 214-855-6817 
Facsimile: 214-855-6808 
jlevinger@levingerpc.com 
 
Attorneys for Respondent 
City of McKinney 

  

FILED
16-0408
11/14/2016 4:03:50 PM
tex-13781145
SUPREME COURT OF TEXAS
BLAKE A. HAWTHORNE, CLERK

mailto:mgoldstucker@gmail.com


 
i 

TABLE OF CONTENTS 

Index of Authorities ................................................................................................. iii 

Statement of the Case ................................................................................................ vi 

Response to Statement of Jurisdiction: Lack of Importance .................................. vii 

Issues in Response .................................................................................................... ix 

Statement of Facts and Procedural History ................................................................ 1 

Summary of the Argument: Review Is Unwarranted ................................................ 9 

Arguments in Response ........................................................................................... 12 

I. The Court of Appeals’ Holding that the City Did Not Violate the Deed 
Restriction by Building a Community Library on a Portion of the 
Property Is Correct and of No Jurisprudential Importance. .......................... 12 

II. This Is the Wrong Case to Examine the Surrounding-Circumstances 
Rule Because Eldorado Did Not Assert It in the Courts Below, It Does 
Not Support Eldorado’s Position, and Courts Have No Difficulty 
Applying It. .................................................................................................... 16 

A. Eldorado Did Not Ask the Trial Court or Court of Appeals to 
Consider the “Surrounding Circumstances” of the Deed 
Restriction, and Thus the Opinion Is Silent on that Issue. .................. 17 

B. The Circumstances Surrounding the Execution of the Deed 
Restriction Support the City’s Position, Not Eldorado’s. ................... 19 

C. This Court Has Been Consistent About When Surrounding 
Circumstances May be Considered in Construing the Terms of 
an Unambiguous Contract. .................................................................. 22 

III. Eldorado’s Latest Argument, Based on the Inapposite Maxim of 
Noscitur a Sociis, Does Not Support Its Position that the Building of 
the Community Library Violated the Deed Restriction. ............................... 26 

Prayer ....................................................................................................................... 30 

Certificate of Compliance ........................................................................................ 31 



 
ii 

Certificate of Service ............................................................................................... 32 

Appendix: 

 Contract of Sale between Eldorado and City of McKinney, 
 with First Amendment (DX 1)................................................................... tab 1 
 
 Special Warranty Deed (PX 8) .................................................................. tab 2 
 
 Aerial views of library and property (DX 11) ........................................... tab 3 
 
 Affidavit of Galen Cranz (CR 201-14) ...................................................... tab 4  



 
iii 

INDEX OF AUTHORITIES 

Cases 

Aetna Life & Cas. Co. v. Gunn, 628 S.W.2d 758 
(Tex. 1982) ...........................................................................................................24 

Al Rushaid v. Nat’l Oilwell Varco, Inc., 757 F.3d 416 
(5th Cir. 2014) ......................................................................................................26 

American Mfrs. Mut. Ins. Co. v. Schaefer, 124 S.W.3d 154 (Tex. 2003) ...............27 

Americo Life, Inc. v. Myer, 440 S.W.3d 18 (Tex. 2014) ............................ 24, 25, 26 

City of Fort Worth v. Burnett, 114 S.W.2d 220 
(Tex. 1938) ...........................................................................................................15 

City of Hopkinsville v. Jarrett, 162 S.W. 85 (Ky. 1914) .........................................15 

City of McKinney v. Eldorado Land Co., L.P., No. 05-15-00067-CV, 
2016 WL 2349371 (Tex. App. -- Dallas May 3, 2016, pet. filed) 
(mem. op.) ............................................................................................................ vi 

City of Pinehurst v. Spooner Addition Water Co., 
432 S.W.2d 515 (1968) ........................................................................................23 

Columbia Gas Transmission Corp. v. New Ulm Gas, Ltd., 
940 S.W.2d 587 (Tex. 1996) ................................................................................24 

El Dorado Land Co., L.P. v. City of McKinney, 395 S.W.3d 798 
(Tex. 2013) ............................................................................................................. 5 

Graham County Soil and Water Conserv. Dist. v. United States, 
559 U.S. 280 (2010) .............................................................................................28 

Greater Houston P’ship v. Paxton, 468 S.W.3d 51 (Tex. 2015) .............................29 

Hoffman v. L&M Arts, ___ F.3d ___, 2016 WL 5431818 
(5th Cir. Sept. 28, 2016) ................................................................................ 25, 26 

Hollomon v. O. Mustad & Sons (USA), Inc., 196 F. Supp. 2d 450 
(E.D. Tex. 2002) ...................................................................................................26 



 
iv 

Houston Exploration Co. v. Wellington Underwriting  
Agencies, Ltd., 352 S.W.3d 462 (Tex. 2011) .......................................................25 

Hysaw v. Dawkins, 483 S.W.3d 1 (Tex. 2016) ........................................................25 

Kachina Pipeline Co., Inc. v. Lillis, 471 S.W.3d 445 (Tex. 2015) ................... 22, 24 

Kourosh Hemyari v. Stephens, 355 S.W.3d 623 (Tex. 2011) 
(per curiam) ..........................................................................................................25 

Lindig v. Pleasant Hill Rocky Community Club, No. 03-15-00051-CV, 
2015 WL 5096847 (Tex. App. -- Austin Aug. 28, 2015, pet. denied) 
(mem. op.) ............................................................................................................14 

Nat’l Union Fire Ins. Co. v. CBI Industries, Inc., 
907 S.W.2d 517 (Tex. 1995) (per curiam) ...........................................................24 

North Shore Energy, L.L.C. v. Harkins, ___ S.W.3d ___,  
2016 WL 6311285 (Tex. Oct. 28, 2016) (per curiam) .........................................23 

Pitts v. Camp County, 39 S.W.2d 608 (Tex. 1931) .......................................... 14, 27 

Semi-Materials Co. v. MEMC Electronic Materials, Inc., 
655 F.3d 829 (8th Cir. 2011) ................................................................................26 

Shipp v. State, 331 S.W.3d 433 (Tex. Crim. App. 2011) ........................................29 

Sun Oil Co. (Delaware) v. Madeley, 626 S.W.2d 726 
(Tex. 1981) ...........................................................................................................23 

TGS-NOPEC Geophysical Co. v. Combs, 340 S.W.3d 432 
(Tex. 2011) ...........................................................................................................28 

Univ. of Tex. at Arlington v. Williams, 459 S.W.3d 48 
(Tex. 2015) .................................................................................................... 13, 15 

Rules 

TEX. R. APP. P. 55.3(c)(3) ........................................................................................30 

Other Authorities 

BLACK’S LAW DICTIONARY (10th ed. 2014) ............................................................28 



 
v 

THE AMERICAN HERITAGE DICTIONARY OF THE ENGLISH 
 LANGUAGE (4th ed. 2006) ....................................................................................13 

 

  

 

   



 
vi 

STATEMENT OF THE CASE 

Nature of the Case: This is an inverse condemnation suit arising from a 
provision in a special warranty deed by which Eldorado 
Land Company, L.P. (“Eldorado”) conveyed land to the 
City of McKinney (“the City”).  The deed restricted the 
City from using the land for any purpose other than a 
Community Park (defined broadly as a “park and 
recreational facility”), and gave Eldorado an option to 
repurchase the land if the City violated the deed restriction.  
Eldorado alleged that the City violated the deed restriction 
by building a community library on a portion of the land 
and failed to either reconvey the land to Eldorado or 
condemn Eldorado’s reversionary interest.  (CR 17) 

Trial Court: 380th Judicial District Court of Collin County, Texas; 
Honorable Benjamin N. Smith, presiding judge. 

Trial Court’s  
Disposition: 

Granted Eldorado’s motion for partial summary judgment 
and denied the City’s motion for summary judgment, 
holding that the City violated the deed restriction by 
building a library on a portion of the land.  (CR 378, 380)  
After a jury trial to determine the value of the land with and 
without “the park-use restriction,” judgment was rendered 
awarding Eldorado actual damages of $7,195,500 and 
prejudgment interest of $1,821,536.64, for a total award of 
$9,017,036.64.  (CR 877, 883-86) 

Court of Appeals: Fifth District Court of Appeals in Dallas, Texas.  
Memorandum opinion by Justice Douglas Lang, joined by 
Justices Ada Brown and Bill Whitehill.  City of McKinney 
v. Eldorado Land Co., L.P., No. 05-15-00067-CV, 2016 
WL 2349371 (Tex. App. -- Dallas May 3, 2016, pet. filed) 
(mem. op.). 

Court of Appeals’ 
Disposition: 

Reversed and rendered, holding that the City did not violate 
the deed restriction by building a community library on a 
portion of the land. 
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RESPONSE TO STATEMENT OF JURISDICTION: LACK OF IMPORTANCE 

There are at least four reasons for denying review in this case. 

First, as discussed below in the Summary of the Argument and the Arguments 

in Response, the court of appeals decided this case correctly.  There is no error to 

review. 

Second, the issues Eldorado presents do not have an impact beyond the 

specific facts of this specific case.  The deed restriction at issue has unique language 

not found in any other deed, and Eldorado’s arguments turn on the one-of-a-kind 

language requiring the City to use the Property only as a “Community 

Park” -- defined broadly in the deed as “a park and recreational facility” operated by 

the City for its citizens.  The questions of how this particular deed restriction should 

be construed, and whether the specific community library that was built on the 

Property fits within the scope of what the deed restriction permits, are not important 

to the jurisprudence of this state.  The answers affect only these two parties and no 

one else.  Indeed, in the eight months since the court of appeals issued its 

memorandum opinion in this case, not a single court has cited to it. 

Third, although Eldorado attacks the court of appeals for “failing to consider 

the surrounding circumstances” of the deed restriction at the time it was executed 

(Br. at 1), Eldorado did not ask the court of appeals to consider surrounding 

circumstances; in fact, it urged the court not to consider the City’s evidence of 
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surrounding circumstances.  The court of appeals’ opinion, consequently, is silent 

on this issue.  Thus, this is not the right case to examine the surrounding-

circumstances rule, even assuming it needs any further examination.  Moreover, the 

evidence of surrounding circumstances in this case would only reinforce the court 

of appeals’ holding that the City did not violate the deed restriction by building a 

community library on the Property.  This evidence shows that Eldorado did not 

require the City to build a water park or any other specific type of recreational facility 

on the Property, as long as whatever facility the City chose to build did not create 

lighting, noise, or security disturbances that could adversely affect the residents of 

Eldorado’s adjacent development.  Indisputably, the library presents no such 

disturbances. 

Fourth, Eldorado is unable to demonstrate that there is any “inconsistency 

among this Court’s decisions” on when “surrounding circumstances” may be 

considered in construing unambiguous contracts (Br. at 2) -- because there is no 

“inconsistency.”  There is also no reason to consider Eldorado’s argument about the 

maxim known as noscitur a sociis (Br. at 1, 21), not only because Eldorado is raising 

this argument for the first time, but also because it is misusing the maxim to 

improperly equate the phrase “recreational facility” with the different word “park.” 

Each of these four reasons is an independent basis for denying review of the 

court of appeals’ memorandum opinion.  
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ISSUES IN RESPONSE 

Compliance with Deed Restriction 

 The determination of liability in this case turns on whether the City violated 
the deed restriction requiring “that the Property shall be used only as a Community 
Park” -- i.e., “a park and recreational facility operated by [the City] for the citizens 
of the City” -- when it built a community library on a portion of the Property.  Did 
the court of appeals correctly hold that the building of the library did not violate the 
deed restriction, when: 
 

● Eldorado acknowledged at oral argument that the deed restriction 
did not require that every portion of the Property must be both a 
park and a recreational facility, but rather “part of it can be park 
and part can be recreational facility” (Mem. Op. at 12); 

● the library is a recreational facility because it provides 
recreational activities, functions, and physical spaces for 
preschoolers, school-aged children, and adults, and it is operated 
by the City for its citizens; 

● the remainder of the Property is part of a City park; 

● Eldorado never asked the court of appeals to consider the 
“surrounding circumstances” of the deed restriction, which in 
any event favor the City because they show that Eldorado did not 
require any specific type of recreational facility to be built on the 
Property; 

● Eldorado’s argument that a recreational facility must be 
“something akin to a park” (Br. at 3) is based on a misapplication 
of the rules of contract construction and makes no sense; and 

● the evidence conclusively establishes, in any event, that public 
libraries are commonly and appropriately built on and as part of 
community parks, and thus the library here (which serves a 
variety of recreational purposes for the City’s citizens) fits 
squarely within the description of what the deed restriction 
permits? 
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Unbriefed Cross-Issue: Damages Arguments 
Not Reached by the Court of Appeals 

 
 Eldorado measured its claimed damages by instructing its appraisal expert to 
disregard the existing park-use zoning restriction on the Property and instead to 
assume that it was zoned for office and retail use.  The trial court similarly instructed 
the jury to value the Property “without the park-use restriction.”  Does the expert’s 
opinion violate this Court’s precedent by: 
 

● assuming that the Property is zoned for office and retail use even 
though the evidence is undisputed that the Property has been 
zoned exclusively for park use since 1999; 

● assuming that the Property’s highest and best use is for office and 
retail development, despite the law that the existing use of land 
is the highest and best use; and 

● making these assumptions without any evidence that the existing 
park-use zoning restriction will ever be eliminated or changed in 
the future to permit a different use? 

And relatedly, did the trial court’s jury instruction submit an incorrect measure of 
damages by impermissibly requiring the jury to disregard the existing park-use 
zoning restriction? 
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STATEMENT OF FACTS AND PROCEDURAL HISTORY 

The Property at issue is a 32.652-acre tract located on the south side of 

Eldorado Parkway, several miles west of U.S. Highway 75, in McKinney, Texas.  

(PX 14; DX 1)  It was originally part of a larger assemblage of over 200 acres owned 

by a developer named JNC Enterprises.  (PX 9, 14; DX 1, 4)  In 1986, McKinney’s 

City Council approved an ordinance that zoned the entire acreage, including the 

Property, as a “Planned Development District” for single-family, multi-family, 

office, and retail use.  (6 RR 97-98; DX 4)  Although the Property was zoned for 

office and retail use under the ordinance (5 RR 39), it was vacant and being used for 

agricultural purposes at the time (6 RR 102-03; PX 14 at Ex. F). 

In 1998, JNC Enterprises contemplated selling 101 acres out of its larger tract, 

including the Property, to an investment group led by Richard Myers and Paul Cheng 

(who later became the principal partners in Eldorado).  (5 RR 38-39, 69, 72-73)  With 

the involvement of Cheng, JNC Enterprises had a series of discussions with the City 

about rezoning the 101 acres, along with the remaining acres that JNC Enterprises 

would continue to own.  (5 RR 67-69, 72-73)  The City told JNC Enterprises and 

Cheng that any rezoning would require the conveyance of land to the City for a 

community park.  (5 RR 40, 69-70, 74, 84; 6 RR 91-93, 118)  This requirement was 

based on a City regulation enacted in 1989 to ensure that new residential 

developments would include adequate recreational areas.  (6 RR 92-93; DX 3) 
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These discussions led to the City Council’s approval on November 3, 1998 of 

another ordinance, which rezoned approximately 220 acres that had been part of the 

Planned Development District created in 1986 under the previous ordinance.  (5 RR 

42, 72; 6 RR 98-99, 102; PX 18; DX 5)  The new ordinance delineated the specific 

zoning for various tracts within the 220 acres.  (DX 5)  Importantly, the ordinance 

gave the Property a “park designation,” which committed the parties to a park-use 

zoning after the City acquired the Property.  (6 RR 100; DX 5 at Section III; PX 13, 

12/21/98 letter agreement at ¶ D)  The Property thus became part of the existing 

Gabe Nesbitt Community Park, which grew to over 175 acres with the addition of 

the Property.  (6 RR 96-97)  To this day, the Property is zoned exclusively for park 

use.  (5 RR 66, 76-77; 6 RR 99-100) 

On November 5, 1998 -- two days after the enactment of the new 

ordinance -- JNC Enterprises contracted to sell the 101-acre tract (including the 

Property) to Realty Capital, a company owned by Myers.  (5 RR 42-43; PX 9)  The 

purchase price for the 101 acres was $2,490,000.  (PX 9)  Several weeks later, Realty 

Capital assigned the sales contract to Eldorado, for whom it served as general 

partner.  (5 RR 44; PX 11, 12)  Myers and Cheng are two of Eldorado’s 

approximately 25 limited partners.  (5 RR 38, 57-58) 

In accordance with a letter agreement previously negotiated between JNC 

Enterprises and the City, Eldorado conveyed the Property to the City in April 1999 
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for its intended use as a park.  (5 RR 45-47; 6 RR 119-20; PX 13, 14)  Although the 

sales contract attached a drawing showing a proposed aquatic center or water park 

on the Property, the drawing was marked as a “concept plan” and the sales contract 

(as well as a subsequent amendment to the contract) did not require the City to build 

an aquatic center, a water park, or any other specific type of recreational facility on 

the Property.  (PX 17; DX 1, First Amendment at ¶ 11 [App. 1])  Instead, the contract 

allowed the City to build whatever facility it chose, as long as the facility did not 

present “lighting, noise or security” disturbances that “could adversely impact” the 

residents of Eldorado’s adjacent property.  (Id.) 

On May 28, 1999, Eldorado signed and recorded a Special Warranty Deed 

conveying the Property to the City for a price of $243,000.  (PX 8 [App. 2]; DX 1, 

2, 10)  The deed provided that the conveyance was “subject to the requirement and 

restriction that the Property shall be used only as a Community Park,” which was 

expressly defined “as a park and recreational facility operated by [the City] and 

serving the citizens of the City of McKinney.”  (PX 8; DX 2)  If the City violated 

this restriction or decided not to develop the Property as a Community Park, the deed 

gave Eldorado the right to repurchase the Property.  (Id.)  The deed labeled this right 

as an “Option,” and set the option price at the lesser of the Property’s current fair 

market value or the price the City paid for the Property.  (Id.; DX 1, 10)  As Cheng 

later explained, the purpose of this restriction was to prevent the City from building 
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facilities such as a “sewage plant” or a “fire station” on the Property -- either of 

which “would be very annoying to the residents next door” -- and to ensure that the 

Property would be “a quiet park … that would be closed at night.”  (5 RR 75) 

As the residential areas near the Property began to grow, the City decided in 

2006 to build a new community library on a portion of the Property.  (DX 6, 7)  

Construction began in 2008, and in late 2009, the City opened the John and Judy 

Gay Library on a two-acre tract located on the Property’s northeast corner.  (DX 7, 

11)  An aerial view of the relevant area, including the Gabe Nesbitt Community Park 

(outlined in yellow), the Property (outlined in red), and the John and Judy Gay 

Library and its parking lots (outlined in green) looks like this: 
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(DX 11 [App. 3]) 

At some point in 2009, Myers went by the Property and saw that the City was 

building a library on a portion of it.  (5 RR 51-52)  Eldorado hired a lawyer, who 

sent a letter to the City on September 15, 2009 claiming that the construction of the 

library violated the deed restriction and informing the City that Eldorado “inten[ded] 

to exercise the Option to purchase the Property” for the original price paid by the 

City to Eldorado.  (5 RR 53; PX 15)  Eldorado’s letter gave the City ten days to 

respond whether it would “honor the Deed and convey the Property back” to 

Eldorado.  (PX 15)  The City did not respond to the letter.  (5 RR 53-54) 

On September 29, 2009, Eldorado sued the City for “inverse condemnation,” 

alleging that the City had committed a “taking” by failing to “convey the Property 

back to ELC or condemn ELC’s reversionary interest and option right.”  (CR 17)  

The trial court sustained the City’s plea to the jurisdiction based on governmental 

immunity, and the Dallas court of appeals affirmed the dismissal of the suit.  (CR 

70)  But this Court reversed, concluding “that the reversionary interest retained by 

El Dorado in its deed to the City is a property interest capable of being taken by 

condemnation.”  El Dorado Land Co., L.P. v. City of McKinney, 395 S.W.3d 798, 

804 (Tex. 2013).1  The Court -- “express[ing] no opinion … on whether a taking has 

                                           
 1 After the Court issued its opinion, the caption of the case was modified to change the 
spelling of “El Dorado” to “Eldorado.” 
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occurred” -- remanded for a determination of “whether the City violated its deed 

restrictions by building a public library on a part of the land dedicated for use as a 

community park and, if so, to what extent the City has taken Eldorado’s interest in 

the restricted property.”  Id. 

Following the remand, both parties moved for summary judgment on the issue 

of whether the City had violated the deed restriction by building a community library 

on a portion of the Property.  In its amended motion for partial summary judgment, 

Eldorado argued that “[a] library is not a park” and that, as evidenced by the City’s 

official webpage, the John and Judy Gay Library is “operated by the City’s Library 

Department” and not by its “completely separate Parks & Recreation Department,” 

meaning that the library cannot “be considered a park and recreational facility.”  (CR 

65, 73) 

The City, in turn, filed a no-evidence and traditional motion for summary 

judgment, arguing (among other points) that the City did not violate the deed 

restriction because the library is a “park and recreational facility” within the meaning 

of the deed.  (CR 122, 126, 131-34)  The City supported its summary-judgment 

motion with evidence that the library provided multiple recreational activities and 

facilities, including: 

● a glassed-in playroom for children; 

● computer terminals; 
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● children’s story time and a designated story-time area; 

● children’s music classes; 

● evening computer classes; 

● DVD and audio book collections; 

● comfortable lounge chairs; and 

● a public meeting room for community groups. 

(CR 195, 205)  The City also offered the opinion of Galen Cranz, an expert on urban 

parks, that the City’s “placement, design, construction, management, and use of the 

Library . . . did not and does not alter the character of the Property as a Community 

Park as that term is defined in the Deed, and … the Property, including the Library, 

is being used as a park and recreational facility operated by the City and serving the 

citizens of the City of McKinney.”  (CR 134, 207 [App. 4]) 

In its response to Eldorado’s motion for partial summary judgment, the City 

reoffered the opinion of its urban parks expert and included additional evidence 

showing that: (1) the library system and the parks and recreation function are not 

“City departments”; (2) the two have overlapping responsibilities; (3) the 

recreational activities and facilities offered at the library substantially overlap with 

those of the City’s senior recreational center, which is inarguably a recreational 

facility; and (4) the Property on which the library sits is part of the Gabe Nesbitt 

Community Park and is an integral part of the City’s hike-and-bike trail system.  (CR 

301, 337-60)  Eldorado, in turn, responded to the City’s motion by repeating its 
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previous argument that a “library is not a park,” and asserting that the affidavit 

testimony of the City’s urban parks expert “is irrelevant.”  (CR 215, 224-27)  

Eldorado did not rely on the circumstances surrounding the execution of the deed 

restriction in any of its summary-judgment pleadings. 

The trial court held a hearing on both parties’ motions.  (2 RR 4-37)  At the 

end of the hearing, the court stated: 

If the deed restriction said the property was to be used as a community 
park, if the restriction said property was to be used primarily as a 
community park, I think that Plaintiff’s motion fails, but the restriction 
does not say that.  It says that it is to be used only as a community park, 
and I fail to see that there’s any genuine issue of disputed fact that the 
property is not being used as a community park if there is a library 
situated on the property.  Therefore, the Court will grant Plaintiff’s 
Motion for Partial Summary Judgment. 

(2 RR 35-36)  That same day, the court signed an order finding the City “to be liable 

to Eldorado Land Company for inverse condemnation … as a matter of law,” and 

ordering “that the only matter that shall be determined at trial is the amount of 

damages suffered by Eldorado Land Company as to its inverse condemnation 

claim.”  (CR 378)  The court later signed an order denying the City’s motion for 

summary judgment.  (CR 380) 

In the ensuing trial on damages, the court instructed the jury (over the City’s 

objection) to award the difference between the value of the Property with and 

without “the park-use restriction.”  (7 RR 4-6, CR 877)  This instruction tracked 

Eldorado’s directive to its appraisal expert (whom the City had moved to strike) to 
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disregard the existing park-use zoning restriction and instead to value the Property 

as if it were zoned for office and retail use.  (CR 877; 5 RR 91, 104-106; 6 RR 39, 

43, 45, 69)  The jury returned a verdict awarding Eldorado damages of $7,438,500.  

(7 RR 49; CR 874, 877)  Based on the jury’s verdict, the trial court rendered 

judgment for Eldorado of over $9 million.  (CR 877, 883-86) 

The City appealed, challenging the summary-judgment rulings on liability, 

the sufficiency of Eldorado’s evidence on damages, and the trial court’s instruction 

to the jury regarding the measure of damages.  The Dallas court of appeals reversed 

and rendered, holding that the City did not violate the deed restriction because the 

evidence conclusively established that the part of the Property where the library sits 

“is being used as a ‘recreational facility’” and the remainder of the Property “is part 

of a City park.”  (Mem. Op. at 19)  Based on this disposition, the court did not reach 

the City’s alternative arguments challenging the award of damages. 

SUMMARY OF THE ARGUMENT: REVIEW IS UNWARRANTED 

In reversing the trial court’s judgment and holding that the City did not violate 

the deed restriction by building a community library on a portion of the Property, 

the court of appeals’ memorandum opinion turns on little more than the 

unremarkable determination that the library in this case is a “recreational facility” 

within the scope of what the deed restriction permits.  There is nothing important to 

the jurisprudence of this state about that fact-specific holding, which merely applies 
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settled principles of contract construction to the uncontroverted evidence about the 

recreational features of this particular library.  Indeed, in light of Eldorado’s 

acknowledgment at oral argument that the deed restriction did not require that every 

portion of the Property must be both a park and a recreational facility, but rather 

“part of it can be park and part can be recreational facility” (Mem. Op. at 12), the 

court of appeals could not have reached any other result. 

Eldorado cannot now manufacture an issue of “importance” by claiming a 

purported “inconsistency” in this Court’s decisions on the role of “surrounding 

circumstances” in interpreting contracts.  To begin with, there is no 

inconsistency -- this Court has uniformly held that surrounding circumstances may 

be considered in determining what the parties to an unambiguous contract intended 

its language to mean.  Moreover, nothing in the court of appeals’ opinion creates any 

confusion about the role of surrounding circumstances.  As Eldorado is well aware, 

the court of appeals’ opinion is entirely silent about surrounding circumstances 

because Eldorado never asked the court to consider them.  Instead, Eldorado insisted 

that the court confine its examination to the “four corners” of the deed. 

Overlooking its own failure to raise surrounding circumstances, Eldorado now 

baselessly speculates that the court of appeals intentionally ignored surrounding 

circumstances, including the parties’ discussion about a proposed “acquatic center” 

or “water park” before the deed was executed, because the court was supposedly 
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misled or confused about the law.  (Br. at 19)  Eldorado’s speculation does not 

translate into jurisprudential importance, because nothing on the face of the court’s 

opinion does any harm to the rule of law in this state.  But, in the end, Eldorado’s 

argument is of no consequence.  The City urged the lower courts to consider the 

surrounding circumstances, because they showed that the water park was only a 

“concept plan” and that Eldorado agreed in the sales contract to let the City build 

whatever recreational facility it chose, as long as the facility did not present lighting, 

noise, or security disturbances to the residents of Eldorado’s adjacent development.  

Indisputably, the library presents no such disturbances. 

Finally, in asking this Court to apply the maxim of noscitur a socii -- a request 

it admittedly is making for the first time -- Eldorado misapplies the maxim to arrive 

at a nonsensical reading of the deed restriction: that the City’s recreational facility 

must be “something similar” to a park.  Noscitur a socii does not apply because the 

terms “park” and “recreational facility” are neither unclear nor similar.  But even if 

this maxim did apply, Eldorado’s self-defining interpretation impermissibly violates 

other rules of construction by trying to equate “recreational facility” with “park.”  

And if Eldorado is trying to suggest that a recreational facility must be something 

that is “traditionally” found in a park to be permissible under the deed restriction, a 

community library like the one here indisputably meets even that erroneous test. 

For any of these reasons, further review is unnecessary and unwarranted. 



 
12 

ARGUMENTS IN RESPONSE 

I. The Court of Appeals’ Holding that the City Did Not Violate the Deed 
Restriction by Building a Community Library on a Portion of the 
Property Is Correct and of No Jurisprudential Importance. 

The issue of liability in this case turns on one fact-specific and straightforward 

question:  Did the City’s construction of a community library on a portion of the 

Property violate the deed restriction requiring “that the Property shall be used only 

as a Community Park,” which was defined as a “park and recreational facility 

operated by [the City] for the citizens of the City”?  In holding that the City did not 

violate the deed restriction, the court of appeals addressed and rejected all the 

arguments Eldorado raised, applied well-established principles of contract 

interpretation, and reached an unremarkable result that is both correct and of no 

jurisprudential importance. 

In fact, making the court’s analysis even easier, Eldorado conceded at oral 

argument that “the deed restriction does not require that every portion of the Property 

must be both a ‘park’ and a ‘recreational facility,’ but rather, ‘part of it can be park 

and part can be recreational facility.’”  (Mem. Op. at 12)  Thus, to decide the issue 

before it, the court of appeals noted that it did not need to decide “whether the 

Library itself is a ‘park’ or a ‘park and recreational facility’”; it only had to determine 

“whether the Library is a ‘recreational facility operated by [the City] and serving the 

citizens of the City’ pursuant to the deed restriction.”  (Id., brackets in original)  
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Indisputably, the community library here fits precisely within that description. 

Initially, there can be no question that the City’s community library is a 

“facility” because it is “[s]omething created to serve a particular function.”  THE 

AMERICAN HERITAGE DICTIONARY OF THE ENGLISH LANGUAGE at 633 (4th ed. 2006).  

It is also a “recreational facility” because it relates to and fosters “recreation” -- i.e., 

something one does for “[r]efreshment of one’s mind or body after work through 

activity that amuses or stimulates.”  Id. at 1462; see also Univ. of Tex. at Arlington 

v. Williams, 459 S.W.3d 48, 52 (Tex. 2015) (“recreation’s ordinary meaning” is 

“refreshment from work or a diversion … something done to relax or have fun”) 

(citation omitted).  The dictionary definition of “library” underscores that it is a place 

for recreation.  Id. at 1009 (“library” is a “place in which literary and artistic 

materials, such as books, periodicals, newspapers, pamphlets, prints, records, and 

tapes are kept for reading, reference, or lending”).  That is even more true of this 

particular library, which has a glassed-in playroom for children and a large meeting 

room for community use, and offers story time and music classes for children and 

evening computer classes for adults.  (CR 195, 205)  And as a “recreational facility” 

located on a portion of the Property, the library indisputably is “operated by [the 

City] and serving the citizens of the City,” as the deed restriction requires. 

Based on these uncontroverted facts, coupled with Eldorado’s concession that 

“part of [the Property] can be park and part can be recreational facility” (Mem. Op. 
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at 12), the court below could correctly reach only one conclusion -- that “the 

Property is being ‘used only as a Community Park,’ i.e., ‘a park and recreational 

facility operated by [the City] and serving the citizens of the City of McKinney’” 

because “part of the Property is being used as a ‘recreational facility’ operated by 

the City and the remainder is part of a City park.”  (Mem. Op. at 19, brackets in 

original)  There is no error in this fact-specific conclusion, much less an error of any 

importance to the jurisprudence of this state. 

Indeed, the court of appeals’ conclusion that the library fits within the scope 

of what the deed restriction permits is not only correct, it was actually compelled by 

the rules governing the construction of deed restrictions.  It is well-established that 

deed restrictions, including those with reverter clauses, “must be construed most 

strongly against the grantor, and forfeitures of an estate are not favored.”  Pitts v. 

Camp County, 39 S.W.2d 608, 616-17 (Tex. 1931) (holding that property should not 

revert to grantor’s heirs because the only condition to conveyance that would defeat 

grantees’ title had not occurred); see also Lindig v. Pleasant Hill Rocky Community 

Club, No. 03-15-00051-CV, 2015 WL 5096847, at *2 (Tex. App. -- Austin Aug. 28, 

2015, pet. denied) (mem. op.) (same, citing Pitts).  Only by violating these rules 

could the court of appeals have accepted Eldorado’s ever-changing concept of the 

phrase “park and recreational facility” and required the City to forfeit the Property 

or its monetary equivalent -- merely because the City had chosen to serve its citizens’ 
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recreational needs by building a community library on a portion of the Property.  The 

court below properly concluded that this action did not violate the deed restriction. 

Finally, the court of appeals was manifestly correct in rejecting two other 

interpretive arguments that Eldorado only cursorily mentions in its present brief.  

First, in response to Eldorado’s argument that some Texas statutes treat libraries “as 

separate” from recreational facilities (Br. at 21, 24), the court below correctly held 

that the deed does not mention any of the statutes cited by Eldorado, much less use 

them as a guide for defining what the parties meant by a “recreational facility.”  

(Mem. Op. at 17)  Nor do the statutes themselves show that they were intended to 

establish the “plain, ordinary, and generally accepted meaning” of the term 

“recreation.”  (Id.)2  Second, in rejecting Eldorado’s reliance on two decades-old 

cases for the proposition that “a library is not anything like a park” (Br. at 22), the 

court below correctly held that both cases are inapposite because the language of the 

deeds in question is materially different from and more limiting than the deed 

language here.  (Mem. Op. at 13-15, discussing City of Fort Worth v. Burnett, 114 

S.W.2d 220 (Tex. 1938), and City of Hopkinsville v. Jarrett, 162 S.W. 85 (Ky. 

1914)).  And, of course, libraries from the distant era of Burnett and Jarrett are very 

                                           
 2 In support of this proposition, the court of appeals cited to Williams, where this Court 
held that the Texas Recreational Use Statute gives the term “recreation” a meaning that is different 
from and more specific than its “ordinary” usage.  459 S.W.3d at 52-54. 
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different from modern community libraries like the one here. 

In short, the court of appeals reached the right result in concluding that the 

City has complied with the deed restriction by operating a part of the Property as a 

“recreational facility” and the remainder as a “park.”  Further review of this fact-

specific conclusion is neither necessary nor warranted. 

II. This Is the Wrong Case to Examine the Surrounding-Circumstances Rule 
Because Eldorado Did Not Assert It in the Courts Below, It Does Not 
Support Eldorado’s Position, and Courts Have No Difficulty Applying It. 

In an argument that is both misleading and contrived, Eldorado criticizes the 

court of appeals for “refusing to consider surrounding circumstances” about the 

parties’ discussion of a water park before they entered into the deed restriction (Br. 

at 12) -- an omission Eldorado attributes to the court’s “mistaken impression” 

resulting from a purported “inconsistency among this Court’s decisions” about the 

role of “surrounding circumstances” in interpreting unambiguous contracts (id. at 

12, 19).  But the court of appeals did not “refuse” to consider surrounding 

circumstances.  More accurately, the opinion is entirely silent about surrounding 

circumstances because Eldorado never asked the court of appeals (or the trial court) 

to consider them in interpreting the deed restriction.  And the reason Eldorado never 

made that request is obvious:  the surrounding circumstances actually support the 

City’s position that the deed restriction permitted it to build any type of recreational 

facility on the Property as long as it did not create lighting, noise, or security 
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disturbances to the neighboring development.  Given the position Eldorado took in 

the courts below, its new argument is exposed for what it is -- a contrivance 

calculated to claim an “inconsistency” in the law that simply does not exist. 

A. Eldorado Did Not Ask the Trial Court or Court of Appeals to 
Consider the “Surrounding Circumstances” of the Deed 
Restriction, and Thus the Opinion Is Silent on that Issue. 

Eldorado repeatedly asserts that the court of appeals “failed” or “refused” to 

consider the circumstances surrounding the language used in the deed restriction (Br. 

at 1, 12), but no one would ever get that impression from reading the court of 

appeals’ memorandum opinion.  Nowhere does the opinion even mention the 

surrounding-circumstances rule, let alone misstate it, misapply it, or express 

confusion about how it operates.  Thus, the opinion is no different from hundreds of 

others in which courts have construed the language of unambiguous contracts 

without discussion of the circumstances surrounding their execution.  If this Court 

had any inclination to write further about the role of surrounding 

circumstances -- which it should not for the reasons discussed below -- it would be 

better served by awaiting a case in which an appellate court actually addressed the 

surrounding-circumstances rule and either misstated or misapplied it in a way that 

could harm the jurisprudence of the state.  The opinion in this case, by contrast, has 

no such jurisdictional importance because it merely interprets the specific language 

of this particular deed restriction, and applies that unremarkable interpretation to the 
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uncontroverted facts. 

Nor can Eldorado manufacture an issue of importance by speculating that the 

court below must have intentionally failed to consider surrounding circumstances 

because it was somehow confused or misled by this Court’s purportedly 

“inconsistent” jurisprudence on the role of surrounding circumstances in interpreting 

unambiguous contracts.  (Br. at 12-13, 19)  Eldorado’s speculation is baseless 

because that is not the explanation for why the court of appeals did not mention 

surrounding circumstances in its memorandum opinion.  The real explanation is that 

Eldorado did not rely on surrounding circumstances in its summary-judgment 

motion and response in the trial court (CR 65-78, 215-27); it did not ask the court of 

appeals to affirm the trial court’s summary judgment based on surrounding 

circumstances (Appellee’s Br. at 9-21); and it never filed a motion for rehearing to 

give the court of appeals an opportunity to consider the surrounding-circumstances 

argument Eldorado is now making.  In fact, it was the City who asked the court 

below to consider the surrounding circumstances because they illuminated the 

purpose of the deed restriction (Appellant’s Br. at 18-20), and in response, Eldorado 

urged the court to consider only “[t]he unambiguous language of the Deed” in 

accordance with the so-called “Four Corners Rule” (Appellee’s Br. at 17).  The court 

of appeals did precisely what Eldorado asked it to do; Eldorado simply does not like 

the result. 
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None of this is to suggest that Eldorado has technically “waived” its new 

surrounding-circumstances argument -- a position that the City has not taken and 

that Eldorado unnecessarily tries to refute.  (Br. at 24-26)  But given Eldorado’s 

arguments in the courts below, the criticism it now levels at the court of appeals is 

nothing short of sandbagging.  Eldorado does not deserve further review of an 

opinion that, by Eldorado’s own strategic choice, contains nothing on its face 

concerning the role of surrounding circumstances in interpreting contracts. 

B. The Circumstances Surrounding the Execution of the Deed 
Restriction Support the City’s Position, Not Eldorado’s. 

There is yet another reason why this case is the wrong one to examine, discuss, 

or apply the surrounding-circumstances rule -- it would not change the outcome 

reached by the court below.  That explains, of course, why the City argued in detail 

why the circumstances surrounding the execution of the deed restriction confirmed 

that it was permitted to build a library facility on a portion of the Property.  

(Appellant’s Br. at 18-20)  In contrast, although the preliminary sections of 

Eldorado’s appellate brief mentioned the parties’ discussion about a proposed water 

park (Appellee’s Br. at 2, 4, 7, 8), Eldorado never claimed that this evidence had any 

relevance to its sole argument -- that the City’s library was not a park or a 

recreational facility within the meaning of the deed restriction (id. at 9-21).  Based 

on Eldorado’s own “four-corners” argument, the water-park evidence simply had no 

legal significance. 
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Now, however, Eldorado asserts that the City’s plans, drawings, and 

discussions about a proposed “aquatic center” or “water park” for the Property meant 

that the City was allowed under the deed restriction to build only a water park or 

some similar “form of recreational facility that more closely resembles a water park 

or other traditional recreational facility.”  (Br. at 1, 12, 21)  But the water-park 

drawing that was attached to the parties’ sales contract was conspicuously marked 

as a “concept plan” for the entire Gabe Nesbitt Community Park (PX 14, 17; DX 1), 

and neither the sales contract, the first amendment to the sales contract, nor the deed 

restriction itself required the City to build a water park, an aquatic center, or any 

other specific (or so-called “traditional”) type of recreational facility on the Property.  

(PX 8, 14; DX 1)3  Instead, the words chosen by the parties in the deed restriction 

referred more generally and broadly to a “park and recreational facility,” thus giving 

the City the flexibility it needed to change its plans over time to best serve the needs 

of its citizens.  As it turned out, a community library was what its citizens needed 

the most (DX 7), and the City’s effort to serve those needs in no way violated the 

agreement it struck with Eldorado. 

                                           
 3 Eldorado’s suggestion that the parties’ discussions about a water park amounted to a 
“representation” by the City (Br. at 1) also runs afoul of the merger clause in the sales contract, 
which provided that “all prior or contemporaneous agreements, understandings, representations 
and statements (oral or written) are merged into this Contract,” and that “this Contract … may not 
be contradicted by evidence of prior, contemporaneous or subsequent oral agreement of the 
parties.…”  (DX 1, Contract of Sale at ¶ 13(c)) (capitalization omitted) 
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If anything, the circumstances surrounding the execution of the deed 

restriction bolster the conclusion that the Property, even with the library, has been 

and is being “used only as a Community Park” within the meaning of the deed 

restriction.  In the first amendment to the sales contract -- signed the same day as the 

deed -- the parties deleted a paragraph in the sales contract referring to a 

“park/recreation complex” and replaced it with the following provision: 

Noise and Security Control.  The Purchaser acknowledges that the 
development and operation of the Property as a community park, 
including, lighting, noise and security associated therewith could 
adversely impact the Eldorado Property.  (The “Eldorado Property” is 
defined as property owned by Seller that adjoins the Property).  The 
Purchaser agrees to use its best efforts to insure that the community 
park and associated recreation complexes and facilities to be located 
on the Property shall be designed in a manner so as not to disturb the 
residents or tenants of the Eldorado Property.  …  The Purchaser agrees 
to pay all costs and expenses associated with the development of the 
Property, including, but not limited to, the design, engineering and 
construction of the community park and recreational and other 
facilities located thereon.… 

(DX 1, First Amendment at ¶ 11 [App. 1], emphasis added) 

This provision demonstrates that:  (1) Eldorado was well aware that the City 

was going to build “facilities” on the Property; (2) Eldorado did not require the City 

to build any particular type of facility; and (3) Eldorado’s only condition was that 

the City’s facility not create “lighting, noise and security” disturbances that “could 

adversely impact” the residents of Eldorado’s adjacent property.  These facts were 

also confirmed at trial, where one of Eldorado’s principals explained that the purpose 
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of the deed restriction was to prevent the City from building facilities such as a 

“sewage plant” or a “fire station” on the Property -- either of which “would be very 

annoying to the residents next door” -- and to ensure that the Property would be “a 

quiet park … that would be closed at night.”  (5 RR 75) 

In light of these “objectively determinable factors that give context to the 

parties’ transaction,” Kachina Pipeline Co., Inc. v. Lillis, 471 S.W.3d 445, 450 (Tex. 

2015), there can be no dispute that the City honored the provisions of the deed when 

it later decided to build a community library on a portion of the Property.  If 

anything, a library facility has even less of an impact on an adjacent 

neighborhood -- in terms of lighting, noise, or security disturbances -- than would a 

water park or an aquatic center. 

In short, an analysis of surrounding circumstances in this case -- something 

Eldorado did not request from the courts below -- would only reinforce the court of 

appeals’ conclusion that the City did not violate the deed restriction when it built a 

community library on a portion of the Property.  Because the analysis Eldorado now 

requests would merely lead to the exact same conclusion, further review of the court 

of appeals’ memorandum opinion is not necessary or warranted. 

C. This Court Has Been Consistent About When Surrounding 
Circumstances May be Considered in Construing the Terms of an 
Unambiguous Contract. 

Even overlooking these threshold problems with Eldorado’s surrounding-
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circumstances argument, Eldorado still cannot deliver on its own premise -- that a 

purported “inconsistency” in this Court’s decisions on the role of surrounding 

circumstances in construing unambiguous contracts has somehow stripped the rule 

of “vitality” by creating a “mistaken impression” that surrounding circumstances are 

the same as inadmissible extrinsic evidence.  (Br. at 2, 12-13, 19)  To the contrary: 

this Court has been entirely consistent about when surrounding circumstances may 

be considered in construing unambiguous contracts, and the rule’s vitality is as 

strong today as it was decades ago.  See, e.g., North Shore Energy, L.L.C. v. Harkins, 

___ S.W.3d ___, 2016 WL 6311285 (Tex. Oct. 28, 2016) (per curiam) (looking to 

“the circumstances surrounding [the contract’s] execution to determine whether an 

ambiguity exists”).  Only by misstating the case law, and exaggerating the existence 

of inconsistencies, can Eldorado claim otherwise. 

Early on, this Court made clear that a contract may be construed in light of 

the facts and circumstances surrounding its execution, either to aid in determining 

what the parties intended the language to mean (if no one contended it is ambiguous) 

or to determine whether an ambiguity exists (if one party contended it is ambiguous), 

subject to the limit that parol or extrinsic evidence of the parties’ intent is not 

admissible to vary the contract or create an ambiguity.  See, e.g., City of Pinehurst 

v. Spooner Addition Water Co., 432 S.W.2d 515, 518-19 (1968); Sun Oil Co. 

(Delaware) v. Madeley, 626 S.W.2d 726, 731-32 (Tex. 1981).  Later decisions from 
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the 1980s and 1990s espoused these same principles; contrary to Eldorado’s 

characterization, they do not hold that surrounding circumstances “may only be 

considered to determine whether a term is ambiguous.”  (Br. at 13, emphasis added)  

See, e.g., Aetna Life & Cas. Co. v. Gunn, 628 S.W.2d 758, 760 (Tex. 1982); Nat’l 

Union Fire Ins. Co. v. CBI Industries, Inc., 907 S.W.2d 517, 520-21 (Tex. 1995) 

(per curiam); Columbia Gas Transmission Corp. v. New Ulm Gas, Ltd., 940 S.W.2d 

587, 591 (Tex. 1996). 

Further, whatever lack of clarity two commentators thought might have 

existed in 2007 or 2008 (see Br. at 13, citations omitted) no longer exists (if it ever 

did), because cases over the last decade have been very clear about the role of 

surrounding circumstances in interpreting unambiguous contracts.  Just last year, for 

example, in a decision the City cited in both of its briefs below, this Court reiterated 

that “the facts and circumstances surrounding a contract” -- including “the 

commercial or other setting in which the contract was negotiated and other 

objectively determinable factors that give content to the parties’ transaction” -- may 

be considered in “ascertain[ing] the true intentions of the parties as expressed in the 

writing itself.”  Kachina Pipeline Co., Inc. v. Lillis, 471 S.W.3d at 450.  In so 

holding, Kachina cited to another case included in the list appearing in Eldorado’s 

brief (Br. at 15, citing Americo Life, Inc. v. Myer, 440 S.W.3d 18, 22 (Tex. 2014)), 

and it did not state or even suggest, as Eldorado now claims, that “surrounding 
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circumstances are extrinsic evidence that can be considered only to interpret an 

ambiguous writing” (Br. at 2, emphasis added).4 

Tellingly, federal courts sitting in diversity are also having no difficulty 

correctly applying Texas’s surrounding circumstances rule to the interpretation of 

unambiguous contracts -- further confirming that the rule does not “need[ ] 

clarification.”  (Br. at 16)  Most recently, in Hoffman v. L&M Arts, the United States 

Court of Appeals for the Fifth Circuit determined whether a clause in a contract for 

the sale of a Rothko painting, which obligated the parties “to keep all aspects of this 

transaction confidential,” required secrecy as to the fact of the sale itself.  ___ F.3d 

___, 2016 WL 5431818, at *9 (5th Cir. Sept. 28, 2016).  Citing to this Court’s 

decisions in Americo Life and Houston Exploration Co. v. Wellington Underwriting 

Agencies, Ltd., 352 S.W.3d 462, 469 (Tex. 2011), the Fifth Circuit examined the 

language used in the sales contract and “the facts and circumstances surrounding the 

[Agreement’s] execution” -- including “the parties’ prior dealings” in executing an 

earlier version of the contract and “evidence of industry norms” concerning the 

resale of artwork -- and held that the confidentiality clause did not cover the fact of 

                                           
 4 The two other cases that Eldorado includes in its list to purportedly illustrate that 
proposition (Br. at 14) do not involve contracts negotiated between two parties.  Instead, one 
involved the interpretation of a court order, see Kourosh Hemyari v. Stephens, 355 S.W.3d 623, 
626 (Tex. 2011) (per curiam), while the other involved the interpretation of a will.  See Hysaw v. 
Dawkins, 483 S.W.3d 1, 8 (Tex. 2016). 
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the sale itself.  Id. at *9-10 (brackets in original).  The court also properly 

distinguished between evidence of surrounding circumstances and “extrinsic 

evidence,” which is “subject to the limitations of the parol-evidence rule.”  Id. at *9 

(quoting Americo Life, 440 S.W.3d at 22).5 

The Hoffman opinion underscores what is now obvious -- that courts are fully 

able to apply the surrounding-circumstances rule correctly, straightforwardly, and 

without confusion.  Even if this case were one in which the court of appeals had 

expressly considered and erroneously applied the surrounding-circumstances rule, 

there is no need for this Court to provide further clarification or guidance. 

III. Eldorado’s Latest Argument, Based on the Inapposite Maxim of Noscitur 
a Sociis, Does Not Support Its Position that the Building of the 
Community Library Violated the Deed Restriction. 

In its briefing, Eldorado essentially concedes that the library at issue is a 

recreational facility, arguing instead that it is not a “traditional” recreational facility 

(Br. at 12, 21) -- a term that is neither contained in the deed nor required by its plain 

                                           
 5 Like Hoffman, other federal court decisions have accurately articulated and applied 
Texas’s rule regarding surrounding circumstances.  See, e.g., Al Rushaid v. Nat’l Oilwell Varco, 
Inc., 757 F.3d 416, 419-20 (5th Cir. 2014) (construing written contract to give effect to parties’ 
intent “in light of the facts and circumstances surrounding the contract’s execution”) (citation 
omitted); Semi-Materials Co. v. MEMC Electronic Materials, Inc., 655 F.3d 829, 833 (8th Cir. 
2011) (under Texas law, courts “examine all parts of the contract and the circumstances 
surrounding the formulation of the contract” in order to ascertain the parties’ intent) (citation 
omitted); Hollomon v. O. Mustad & Sons (USA), Inc., 196 F. Supp. 2d 450, 454 (E.D. Tex. 2002) 
(distinguishing between “evidence of the circumstances surrounding the execution of a contract,” 
which “is always admissible,” and “extrinsic evidence,” which “is only admissible to interpret a 
contract after the court decides that the contract is ambiguous”). 
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language.  To support its request that this Court effectively rewrite the deed -- a 

course prohibited by Texas law6 -- Eldorado must resort to Latin.  Having admitted 

that it invoked the doctrine of ejusdem generis for the first time at oral argument 

below, Eldorado now backtracks from that argument and claims, again for the first 

time, that it actually meant to rely on the maxim of noscitur a sociis.  (Br. at 21-22)  

But like ejusdem generis, which the court of appeals correctly held to be inapplicable 

in interpreting the phrase “park and recreational facility” (Mem. Op. at 12-13), 

noscitur a sociis is inapplicable as well.  And even if it were applicable, the manner 

in which Eldorado tries to apply it makes no sense.  In fact, if Eldorado is actually 

trying to suggest that the type of “recreational facility” allowed by the deed 

restriction is one that is “traditionally” found in a “park” (Br. at 21, 24), the 

community library built on the Property indisputably meets even that erroneous test. 

Putting aside the problem that noscitur a sociis is almost universally used to 

construe statutes, not contracts, it does not apply in any event to the interpretation of 

the phrase “park and recreational facility” in the deed restriction.  Noscitur a 

sociis -- literally translated as “it is known by its associates” -- provides that “the 

                                           
 6 See Pitts, 39 S.W.2d at 617 (refusing to expand conditions of reverter because the “law 
will not imply an intention upon the part of the grantor to impose upon the grantee and his 
successors in office any greater condition to be attached to the estate conveyed, or any other 
condition, than the one expressly stated”); see also American Mfrs. Mut. Ins. Co. v. Schaefer, 124 
S.W.3d 154, 162 (Tex. 2003) (Texas courts “may neither rewrite the parties’ contract nor add to 
its language”). 
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meaning of an unclear word or phrase, esp[ecially] one in a list, should be 

determined by the words immediately surrounding it.”  BLACK’S LAW DICTIONARY 

1224 (10th ed. 2014).  In this case, however, there is nothing “unclear” about either 

the word “park” or the phrase “recreational facility,” and no other words surround 

either of them.  Moreover, noscitur a sociis “directs that similar terms be interpreted 

in a similar manner,” TGS-NOPEC Geophysical Co. v. Combs, 340 S.W.3d 432, 441 

(Tex. 2011), but there is no similarity between the word “park” and the phrase 

“recreational facility.”  Instead, they are distinct terms with different meanings, and 

they “do not share any comparable core of meaning” so as to warrant the application 

of noscitur a sociis.  Graham County Soil and Water Conserv. Dist. v. United States, 

559 U.S. 280, 288-89 & n.7 (2010) (rejecting application of rule to three disparate 

statutory terms). 

Moreover, even if noscitur a sociis were applicable, the manner in which 

Eldorado tries to apply it is both improper and nonsensical.  According to Eldorado, 

“a recreational facility must be something similar to a ‘park.’”  (Br. at 24)  But what 

is that supposed to mean?  Eldorado says that “tennis courts” would be permissible 

under the deed restriction (Br. at 3), but tennis courts -- especially courts in an indoor 

facility -- are not “similar to a park.”  In fact, the only recreational facility “similar 

to a park” is a park itself, thus calling into question why an aquatic center, a softball 

complex, a recreational center for seniors, or even a “water park” would be permitted 
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under Eldorado’s self-defining interpretation of the deed restriction.  Ultimately, 

Eldorado is using noscitur a sociis to equate “recreational facility” with “park,” but 

that impermissibly “contravene[s] the more important rule of construction that all 

words are to be given effect.”  Greater Houston P’ship v. Paxton, 468 S.W.3d 51, 

83 (Tex. 2015) (Boyd, J., dissenting) (quoting Shipp v. State, 331 S.W.3d 433, 437 

(Tex. Crim. App. 2011) (citation omitted)).  And Eldorado is also contradicting its 

own acknowledgment that “part of [the Property] can be park and part can be 

recreational facility.”  (Mem. Op. at 12) 

Finally, to the extent Eldorado is trying to suggest that the type of 

“recreational facility” permitted by the deed restriction is one that is “traditionally” 

found in a park (see Br. at 12, 21), the community library here indisputably meets 

even that erroneous test.  Based on a summary-judgment affidavit from Dr. Galen 

Cranz, a renowned expert in the history, design, development, and use of urban parks 

in the United States, the City conclusively established that: (1) “libraries have been 

incorporated into community parks since the early twentieth century”; 

(2) community parks have evolved from a “naturalistic aesthetic” to “a new, reform 

park ideal … that include[s] elements, such as field houses, libraries and reading 

rooms, meeting rooms and small theaters, children’s playgrounds, swimming pools, 

and interior gymnasiums”; (3) “libraries can be found in and as part of many 

community parks throughout the United States”; and (4) the community library in 
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this case “does not alter the character of the Property as a Community Park” because 

“the Property, including the Library, is being used as a park and recreational facility 

operated by the City and serving the citizens of the City of McKinney.”  (CR 206-

07 [App. 4])  Notably, Eldorado has not controverted any of these opinions or 

conclusions; nor did it offer any contrary summary-judgment evidence. 

Because Eldorado’s noscitur a sociis argument misapplies the law to an 

erroneous view of the uncontroverted evidence, its petition does not merit further 

review. 

PRAYER 

The court of appeals heard, considered, and correctly rejected all of 

Eldorado’s arguments about the interpretation of the deed restriction.  Because 

further review of its memorandum opinion is not necessary or warranted, the City of 

McKinney respectfully prays that Eldorado’s petition for review be denied.  

Alternatively, the court of appeals’ judgment should be affirmed or, in the further 

alternative, the case should be remanded to the court of appeals for consideration of 

the City’s as-yet-unaddressed challenges to the damages award and the jury 

instructions.  See TEX. R. APP. P. 55.3(c)(3). 
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T E X A S 

CERTIFICATION 

I, Sandy Hart, City Secretary of the City of McKinney, Texas, hereby certify 

that the attached document is a true and correct copy of the Contract for 

Sale between Eldorado Land Company, L.P. and the City of McKinney for 

purchase of the 32 acre West Eldorado Community Park site dated April 

15, 1999. 

To certify which, witness my hand and seal of office this 19th day of 

February, 2014. 

City of McKinney 

P.O. Box 517 • McKinney, Texas 75070 • Metro 972-562-6080 

www.mckinneytexas.org 



) --

CITY OF McKINNEY, 222 N. Tennessee, P.O. Box 517, McKinney, Texas 75069 1214) 542-2675 

April 23, 1999 

Ms. Kennis Ketchum 
Development Director 
Capstone American Properties, LLC 
10670 North Central Expressway, Suite 160 
Dallas, Texas 75231 

Re: Executed Contract for Sale of 
32-Acre West Eldorado Community Park Site 

Dear Kennis: 

Enclosed please find two (2) original copies of the executed Contract for Sale on the 32-
acre West Eldorado Community Park site. 

The next step in this acquisition process is the processing of the first payment of 
$81,000 which will require approximately 10-14 days. 

It is our desire to set up a meeting to take press pictures of a check presentation 
between the City of McKinney and Eldorado Land Company next week. I'll call you to 
schedule a date and time. 

Please extend my appreciation and thanks to everyone at Capstone who assisted in the 
successful completion of this land acquisition. 

Sin,flY, ., 

~/ 

Larry Offq~hl 
Director ot.Parks and Recreation 

LO:sl 

Encls. 2 



0 • • ~· 

• J 

COnRACT OF SALF. 

THIS CONTRACT OF SALE (Ibis "Conll'aCl1 is made by and between the undersigned Seller and Pun:hascr. 

WHEREAS, Seller desires to sell and convey. and Purchaser desires IO purchase and pay for. lhe Property (hc:n:inafter defined) upon the terms and 
conditions set fonh herein. 

NOW, THEREFORE, for and in consideration of the premises. and the covenants, conditions and agrcemcnlS hereinafter contained, the parties hcn:10 
agree as follows: 

I. (a) 
definitions: 

Ci&y of McKinney 

Cenain Definitions. As u.sed herein. the following terms shall have the following 

(I) 

(ii) 

(iii) 

(iv) 

(V) 

(vi) 

~ 

Seller's Address: 

Wi1h a Copy to: 

With a Copy to: 

Purchaser: 

Purchaser's Address: 

Land: 

~: 

Eldorado I.and Company, L,P, 

920 South Main Street 
Suile 170 
Grapevine, TX 760S I 
Attention: Richard A. Myers 
Phone No. (817) 488-4200 
Fax No. (817) 488,S2S7 

Eldorado Lind Company, LP. 
10670 Nonh Central Expressway 
Suite 160 
Dallas, TX 7S23 l 
Auention: Kennis Ketchum 
Phone No. (214) 373-8800 
Fax No. (214) 373-1429 

J. Andrew Rogers. Esquire 
Kdly, Hart & Hallman 
20 I Main Street 
Suile 2SOO 
Fon Wonh, TX 76102-3194 
Phone No. (817) 878-3S46 
Fax No. (817) 878,9242 

Tbt City or McKinney 

308 Nonh Tennessee 
McKinney, TX 75070 
Attenlion: Mr. L&n)' Offerdahl 

DireclDr of Parks and Recrcation 
Phone No. (972) 562-6080, ext 6S2 
Fax No. (972) S42-2506 

Approximately 1$.318 acres ofland ("Tract I") located in the City of McKinney, Collin Coun&y. 
Texas. 'fract I is comprised or two components: fust, 14.SOO acres calculated by the: Parks 1111d 
Recrcatlcn Departmenl as tbal amount of land required by City ordinance to be dedicated in 
relationship to residential zoned propeny; and, second, a "gateway" open space corridor, 0.818 
acres In size, connecting the Park Sile with what ls ldc:ntlflcd on the Cily Council approved zoning 
plan as New Street A. as depicted on Exhibit ··A" attached hereto and lncorporaled herein by 
reference for all purposes; and 

Approximately 17.334 acres of land ("Tract II'') located in the City or McKinney, Collin County, 
Texas, as depicled on Exhibit •B" attached hcrelO and incorporated herein by reference for all 
purposes. 

Tract I and Tract II, jolndy. are more particularly described on Exhibit "C" attached hereto and 
incorporated herein by reference for all purposes. The description contained on l:xhibit "C" is for 
the reasonable ldcntltlcation of the Land, and may be supplemented by the mcles and bounds or 
other legal description of the Land to the extcnl provided for in Paragraph S(b) hcreinbclow. 

The 1erm "Land" as used herein shall mean both Tract I and Tnu:t 11,juinlly. 

A lract of land which Is depicted on l:xhibit -o- allllc:hc:d hereto 1111d incorporalcd herein by 
reference for all purposes orwblch Traa I and Tract U will be a pan. 
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(Vii) 

(viii) 

(ix) 

(X) 

(Xi) 

(Xii) 

(Xiii) 

(xiv) 

(xv) 

(xvi) 

(xvii) 

(xviii) 

(xix) 

2. Purchase: ond 5!ls. 

Seller's Adjacent Property: 

Purchase Price: 

Review Period: 

Feasibility Period: 

Earnest Money 
Deposit: 

Tille Commitment 
Deadline: 

Survg: Deadline: 

Initial Purchase 
Price Pavmcnt Due: 

Balance orthe Purchase: Price 
!2!!s 

Title Company: 

~: 

Offer Tc:nnlnation 
Dale: 

Closing Date:: 

A 68,acrc: site:. approximately, which she is depicted on Exhibit "F' attached hereto and 
incorporated hercin by n:fercncc ror all purposes. 

Traci I: S0.00 
Traci II: $14.000 per gross acre, for a total rounded purchase pritc ofS243,000. 

Wilhin fifteen (IS) days after the date of this <.:on1rac1, Purchmcr shall obiain and review an 
owner's policy of title insurance for the Property. Thereafter, the Purchaser shall have seven (7) 
days to nollfy Seller that the condition of title to the Property, including Permitted Exceptions, is 
not aa:cplablc to the Purchaser. Then Seller shall have fifteen (15) days after receipt of this notice 
to cure items to which the Purchaser objects. Purchaser may object to any condilion of title. 
including a Pennilted Exception, which Purchaser believes, makes the Property unsuitable for park 
use. lf an objection to tillc cannot be cured by Seller or Seller elects not to cure such objeciions 
within the required lime, then Purchaser may terminate this Contract within five (S) business days 
or receipt of Seller'i notice and thereafter, Purchaser shall have no further obligation to Seller 
hereunder. 

Wl1hin thirty (30) days after the dace of this Contract, Purchaser may, at its own expense. inspect 
and conduct non-destructive testing on the Propeny to determine whclhcr the Properly !lhould be 
accepled in "as is" wndillon and to verify that the Property is suitable for part use. If within this 
lhirty-day period, Purchaser determines, in its sole disctction, either that the Property should not be 
acccpled in -as is" condition or that the Property is not suitable for part use, then Seller shall have 
fifteen days after receipt of notice from Purchaser to cure ilCms to which the Purchaser objects. Ir 
1111 objection cannot be cured by Seller or Seller elects not to cure such objections within the 
required time. then Purchaser may terminate this Contract within five (S) busineu days of receipt 
or Seller's notice and thereafter, Purchasc:r shall have no further obliglllion to Seller hereunder. 

so.oo 

Intentionally dcleled. Sec paragraph 5(a) below. 

Intentionally deleted. 

On Closing Date. 

No later than thirty-six (36) months following the effeclivc date or this Contract, or within thiny 
(30) days after the date upon which the consbuction of the park site improvements commences on 
Tract 11, whichever occurs first in lime. 

Intentionally Deleted. 

NIA 

NIA 

The Closing Dale shall be si;hcduli:d within five (5) business days after the latest expiration date of 
the cure periods described in Scctiom l(a)(ix) and I (aXx). 

Upon 11nd subject to the terms and conditions set forth herein, Seller hereby agrees to convey to the Purchaser at no cost. and Purchaser hereby agrees 10 

accept the conveyance of Tract I. and Seller hm:by ag,ccs to sell and convey, and Purchaser hereby agrees to purchase and pay for, Tract II, together with any and 
all plants. trees and shrubbery now or ltcrcafltr located on said I.and and together with all and singular all of the rights and appurtenances pawning to such Land, 
including any right, title and intcmt of Seller in and to adjaccn1 roads, succts. alleys. casements or rights-of-way (with the Land, together with all such rights and 
appurtenances being collectively rcfcircd to herein as the "Real Property"), and anachcd hereto as Exhibit "F' is a copy of a Lease Agrccmcnt between JNC 
Entc,priscs, Ltd., as lessor, and Tommy Allen, as lessee, dalcd November l, 1995, as referred to in document recorded under File Number 98,-0000671 In the Official 
Public Records of Collin County, Texas and other related document (the "Lease"), (all of the foregoing rights. propenlcs and appurtenances, together with the Real 
Property, being hcrclnal\cr collectively referred to as the "Property"). 

3. F..amcsl Money/DcposiL lntcnllonally Dcleled. 
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4. Payment ofOplion Fee and Purchase Price. 

The Purchase Price shall be paid as follows: 

(a) Initial Purchase Price Payment: Eighty-one Thousand and no/100 Dollars ($81,000) will be paid at the Closing by certified check or by wire 
transfer or federal funds or other evidence of euncnt funds. The Initial Purchase Price shall be paid directly to Seller and Purchaser agrees that 
all such Initial Purchase Price shall be deemed earned by Seller and non-refimdablc to Purchaser or any other party for any reason, shall be the 
sole property of Seller for all purposes and shall be n:tained by Seller, provided that in the event the closing of this transaction is completed in 
accordance with the tenns of the Contract, all such Initial Purchase Price shall be applied to the: Purchase Price. 

(b) Balance of the Purchase Price: One hundred sixty two Thousand and no/100 Dollars ($162,000) will be paid as specified in Section l(aXxv) 
by certified check or by wire transfer of federal funds or other evidence of current funds. In consideration of Purchaser's agreement thal the 
Balance or the Purchase Price not accrue intercs1 unlll paid, the PurchllSCT agrees to use its best e1Tol15 to pay off this indebtedness as soon as 
may be reasonably possible, either at one time or in several installments. 

The Purchoscr shall receive some or all of the funds to pay the Purchase Price from the McKinney Community Facilities Development Corporation. 

S. Title and Survey. 

(a) Purchaser if Purchaser elects, Bl Its sole cost and expense, shall obtain a current Commitment for Owner Policy of Title Insurance for the 
Property in favor of Purchaser (hereinafter referred to as the "Title Commitment") issued by the Tide Company of its choice. 

(b) Attached hereto as Exhibit "G" is a copy of a current survey ("Survey") of the Real Property. which Survey includes a legal description of the 
Land by metes and bounds. In the event the legal description of the Land shall be modified by any up date of the Survey, such modified legal 
description shall be incorporated into this Contract as Exhibil "C-1 - and shall constilute the legal description for purposes of the closing 
documents. 

6. Intentionally Deleted. 

7. Intentionally Dclc1cd. 

8. Closing. 

(a) The consummation of the transaction contemplated by this Contract shall be held on or berore the Closing Date, at a location mutually 
acceptable to all panics. 

(b) At the Closing. Seller shall fumish and deliver to Title Company for delivery to Purchaser: (i) a Special Wamnly Deed (the "Deed"} dated as 
or the Closing Date, conveying the Property, Including the Land. according to the legal description attached hereto as Exhibit "C", or if such legaJ description 1w 
been modified by the Survey in a manner satisfactory to Purchaser in accordance with Paragraph 5 hereof, then the Propcny shall be conveyed by such modified legal 
description, the Deed being subject covenants, conditions, restrictions and casements of record. ("Permitted Exceptions"): (ll) a Blanket Conveyance, BIii of Sale and 
Assignment (the "Assignmcnt1 da1ed as of the Cosing Date, conveying the Lease, subject only to the Pcnniued Exceptions; (iii) possession of the Property subject 
only to the Permitted Exceptions: (vii) the original Leases, and all amendments thereto, if any; and (ix) such other items, instruments and documents as arc 
reasonably appropriate, necessary and/or required for Purchaser to consummate the transaction contemplated hereby or to evidence the authority of Seller lo 
consummate the transaction contemplated hereby and to execute and deliver the closing documents or to complete and evidence the transaction contemplated hen:by. 
The Deed shall include a RStriction slating that the Property shall be used by the Purchaser only as a community park. 

(c) At Closing. Purchaser shall deliver to the Tille Company for delivery to Seller. (i) the cash payment due in accordance with Paragraph 4 hereof 
and the othcr tmns and provisions or this Contract, and (ii) such other Instruments and documents as arc reasonably appropriate, necessary and/or required to 
consummate the transaction conlffllplated hereby or to evidence the authority of Purchaser to consummate the ln1nSaCllon contcmplaled hereby and to execute and 
deliver the closing documents or to complete and evidence the 1ransattion contemplated hereby. 

(d) Except as otherwise sci fonb herc:in, each party hereto shall pay its ~ of the closing costs which arc normally mscsscd against a seller or 
purchaser in other transactions similar to the transaction contemplated hereby in the county in which the Property is located. Seller has paid the costs of the Survey. 
In the event that Purchaser cht,oses to secure an Owner Policy of Title Insurance. Purchaser shall pay the cost of sante, along with any moditicalions or endorsements 
it may request. Seller shall pay all recording costs relative to the recordlltion of the Deed. Each pillty shall pay its own attorneys' fees; provided, however, in the event 
of any litigation arising hereunder, the prevailing party shall be entitled to recover, as part of any judgment rendered. reasonable attorneys' fees and costs of suit. 

(e) Real property, ad valorem and personal property (if any) taxes, and "ther state, c:ounly and municipal taxes (special or otherwise). whether 
actually then due and payable as of the Closing Date, shall be prorated at Closing effective as or the Closing Date; provided, however. thlll Seller shall, at the 
Closing. pay any and all taxes for prior year, and assessments then existing with respect to the Property, even though same arc properly payable In instllllmcnlS in 
whole or in part after the Cosing Date. If Closing shall occur before the tax rate is fixed for the then current tax year the apportionment of the taxes shall be upon the 
basis of the tax rate for the preceding year and/or month. as applicable. Any difference in actual and cstlmllled taxes and assessments shall be adjusted In cash 
between the panics following receipt of information confirming the actual antounts thm:or. and upon written request between the parties hereto. The terms and 
provisions of this paragraph shall expressly survive the Closing and shall not be merged therein. 

9. Representations, Warranties and Covenants. 

(a) Purchaser represents, warrants and covenants to Seller that Purchaser has run right, power and authority to enter into this Contract and, at 
Closing, will have full right, power and authoriay to consummate the transaction provided for herein, all required corporate, partnership or other action necessary 10 
authori.i:e Purchaser to enter into and to consummate the transaction provided for herein has been, or upon the C..1oslng will have bec:n, taken. and the jolndcr or no 
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person or entity other than Pun:hascr will be nca:ssa,y to Cllccutc and deliver such documents and instrumcnlS at Closing and to perform all of thc: obligations of 
Purchaser hereunder. 

(b) Seller n:pn:Knts and wananls ID. and covenants with. Purchascr that lO the Seller's cuncnt actual knowledge. withoUI inquiry or inve5tigation: 

(i) Seller now has and will have at the Closing Date good and indefeasible title: in fee simple lO the Property, and no party. exc;c:pt as 
herein set forth, has any rights in the Property; 

(Ii) Seller has full right, power and authority to execute. deliver and perform this Contract without obtaining any consents or approvals 
from, or the laking of any other actions with respect to any third parties. except as set forth herein; 

All of the foregoing representations and warranties made by Seller shall be continuing and shall be true and com:ct for the period from the date hereof through and as 
of the Closing Date with the same force and etrei:t as if made each day throughout such period. 

10. Right of Assignment. 

Purchaser may not assign this Contract without the: prior wriucn consent of Seller. 

II. Termination. 

lfthls Conuact is terminated by Purchaser in aa:ordancc with any provisions hereof, the parties herc1o shall have no further obligations or liabilities one to 
the other. 

12. Defaults and Remedies. 

(a) Seller's Defaults, Purchaser's Remedies. 

(i) Seller's Defaults. Seller shall be deemed to be in default hereunder in the event Chat Seller shall fail ID meet. comply with, or 
perform any covenant, agreement or obligation on its part required within the time limits and in the manner required in this Contract for any 
reason other than a default by Purchaser hereunder or termination of this Contract by Purchaser pursuant ID the terms and provisions hereof. 

(ii) Purehescr's Remedies. In the event Seller shall be deemed to be in default hereunder, Purehascr may. at Purchaser's sole and 
exclusive remedy for such default. tcrmlnaic this Contract by wriuen notice delivered to Seller on or before the Closing Date, whereupon the 
parties hereto shall have no further liabilities or obligations to the other hereunder. It is expressly provided also, however, that if Seller is In 
default and Purchaser terminates the Contract. then Purchaser shall be entitled to II refund of any portion of the Purchase Price that it has paid to 
Sc:llc:r, 

(b) Purchaser's Default; Seller's Remedies. 

(i) Purchaser's Default. Purchaser shall be in default hereunder in the event thBl Purchaser shall fail to close and <:ORSummate the 
transaction contemplated hereby as n:qulrcd in this Contract for any reason other than a default by Seller hereunder. a breach of any 
representation or warranty of Seller set forth herein, a failure of any condition to Purchaser's obligations, or termination of this Contract by 
Purchaser pursuant to the terms and provisions hereof. 

(ii) Seller's Remedies. In the event Purchaser shall be in default hereunder. Seller may, as Seller's sole and Cllclusive remedy for such 
default. terminate this Contract by written notice delivered to Purchaser whereupon the panics hm:to shall have no funhcr llabilitics or 
obligations to the other hereunder. 

13. Miscellaneous. 

(a) !:f!!!le. Any notices, consents or other communications required or pcnnittcd ID be given pursuant to this Contract must be in ~Tiling and 
must be given by overnight courier, hand delivery, registered or ccnifled mall or facsimile transmission (with printed confirmation) and shall (except to the extent 
otherwise expressly provided herein) be deemed ID have been given and received (whether actually m:civc:d or not) when a letter containing such noti1.1e, consent or 
other communication, properly addressed with delivery charges prepaid is received. if delivered by hand delivery or via facsimile. or one business day after deposit 
whh a reputable overnight courier service. if delivered by overnight courier, or upon deposit in a regularly maintained receptacle for the United States mail, registered 
or ccnllled, return receipt reque5ted, postage prepaid, addressed to the parties hereto at the respective addresses or facsimile telephone numbers set forth in paragraph 
I (a) hereof, or to such other substitute address and/or addressee as any party hereto shall designate by written notice to the other party in 11ecordancc with the terms of 
this Paragraph 13(11); provided, however, that no such notice of change or address 1111d/or addressee shall be effective unless and until actually received by the pany tu 
whom such notice is sent. 

(b) Disclaimer/Property Condition. Except as provided in Paragraph 9 hereof. Seller hereby spccifii;ally disclaims any Wlll'l'llllly, gu11n1nty, or 
representation, oral or written past, present or future, of, as to, or concerning (I) the nature and condition of the Property, including but not by way of limiation, the 
water, soil, geology and the suitability thereof. and of the Property. for any and all activities and uses which Purch11Scr may elect to conduct thereon or any 
Improvements Pun:hascr may elect to construct thereon or any improvements Purchaser may elect to construct thereon, income ID be derived therefrom or expenses to 
be incurred with respect thereto, or any obligations or any other matter or thing relating to or affecting the same; (ii) the maMer of construction and condition und 
state of repair or lack of repair of any improvements located thereon; (iii) the nature and extent of any easement. right-of-way, lease, possession, lien. license. 
encumbrance or reservation or other condition; and (iv) the compliance of the Propcrty or the operation of the Propcr1y with any laws. rules, ordinances, or 
regulations of any government other body. IN CONNECTION WrfH Hlli CONVEYANCE OF THF. PROPF.RTV AS PROVIDED FOR HEREIN, SELLER HAS 
NOT MADE AND DOES NOT MAKE ANY REPRESENTATIONS, WARRANTIES OR COVENANTS OF ANY KIND OR CIIARACl'f.R WHATSOEVER. 
WHETHER EXPRESS OR IMPLIED, WITH RESPECr TO THE QUAJ.ITV OR CONDITION OF THE PROPERTY, THE SUITABILITY OF THE PROPERTY 
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FOR ANY AND ALL ACilVITIES AND USES WHICH PURCHASER MAY CONDUCT THEREON, COMPLIANCE BY THE PROPERTY WITH ANY LAWS. 
RULES, ORDINANCES OR REGULATIONS OF ANY APPLlCABLE GOVERNMENTAL AUTHORITY OR HABITABILITY, MERCHANTABILITY OR 
Fl1NESS FOR A PARTICULAR PURPOSE, AND SPECIFICALLY, SELLER DOES NOT MAKE ANY REPRESENTATIONS REGARDING HAZARDOUS 
WASTE. AS DEFINED BY THE LAWS OF THE STATE OF TEXAS. AND ANY REGULATIONS ADOPTED PURSUANT THERETO OR TIIE U.S. 
ENVIRONMENTAL PROTECTION AGENCY REGULATIONS AT 40 C.F.R .• PART 261. OR THE DISPOSAL OF ANY HAZARDOUS WASTE OR ANY 
OTHER HAZARDOUS OR TOXIC SUBSTANCES IN OR ON THE PROPERTY. Purchaser agrees to a~ept the Property at Closing with the Property being in its 
present AS JS condition WITH ALL FAULTS. 

PURCHASER ACKNOWLEDGES AND AGREES THAT PURCHASE IS EXPERIENCED IN THE OWNERSHIP AND OPERATION OF 
PROPERTIES SIMILAR TO THE PROPERTY AND THAT PURCHASER. PRIOR TO THE CLOSING, WILL HAVE INSPECTED THE PROPERTY TO ITS 
SATISFACTION AND IS QUALlFJED TO MAKE SUCH INSPECTION. PURCHASER ACKNOWLEDGES THAT IT IS FULLY REL YING ON PURCHASER'S 
(OR PURCHASER'S REPRESENTATIVES') INSPECTIONS OF THE PROPERTY AND, NOT UPON ANY STATEMENT (ORAL OR WRITTEN) WHICll 
MAY HAVE BEEN MADE OR MAY BE MADE (OR PURPORTEDLY MADE) BY SELLER OR ANY OF ITS REPRESENTATIVES. PURCHASD 
ACKNOWLEDGES THAT PURCHASER HAS (OR PURCHASER'S REPRESENTATIVES HAVI!), OR PRIOR TO THE CLOSING WII.L HAVE, 
THOROUGHLY INSPECTED AND EXAMINED THE PROPERTY TO THE EXTENT DEEMED NECESSARY BY PURCHASER IN ORDER TO ENABLE 
PURCHASER TO EVALUATE 1HE CONDmON OF THE PROPERTY AND ALL OTHER ASPECTS OF THE PROPERTY (INCLUDING. BUT NOT 
LIMll'ED, THE ENVIRONMENT AL CONDmON OF TIIE PROPERTY), AND PURCHASER ACKNOWLEDGES THAT PURCHASER IS REL YING SOLELY 
UPON ITS OWN (OR ITS REPRESENTATIVES') INSPECTION, F.XAMINATION AND EVALUATION OF THE PROPERTY. PURCHASER HEREBY 
EXPRESSLY ASSUMES ALL RISKS, LIABILITIES, CLAIMS, DAMAGES AND COSTS (AND AGREES THAT SELLER SHALL NOT BE LIABLE FOR ANY 
SPECIAL, DIRECT, INDIRECT, CONSEQUENTIAL. OR OTHER DAMAG~) RESULTING OR ARISING FROM OR RELATED TO 1HE CITY'S 
OWNERSHIP, USE. MAINTENANCE, REPAIR OR OPERATION OF THE PROPERTY FROM AND AFTER TIIE EFFECTIVE DATE. PURCHASER 
ACKNOWLEDGES THAT ANY CONDmON Of THE PROPERTY TIIAT PURCHASER DISCOVERS OR DESIRES TO CORRECT OR IMPROVE PRIOR TO 
OR AFTER THE CLOSING SHALL BE AT PURCHASER'S SOLE EXPENSE. PURCHASJ::R EXPRESSLY WAIVES (TO THE EXTENT ALLOWED BY 
APPLICABLE LAW) ANY CLAIMS UNDER FEDERAL STATE OR OTHER LAW THAT PURCHASER MIGHT OTHERWISE HAVE AGAINST SELLER 
RELATING TO THE USE. CHARACTERISTICS OR CONDITION OF THE PROPERTY. ANY REPAIRS PAID FOR BY SELLER PURSUANT TO TIIIS 
CONTRACT. IF ANY, SHALL BE DONE WITHOUT WARRANTY OR REPRESENTATION BY SELLER. AND SELLER HEREBY EXPRESSLY DISCLAIMS 
ANY WARRANTY OR REPRESENTATION OF ANY KIND WIIA1'SOEVER IN CONNECTION WITH SUCH REPAIRS. 

The terms and provisions ofthis subparagraph 13 (b) shall survive Closing. 

(c) Entire Agreement; Modifications. This Contract embodies and constilutes the entire understanding between the panles with respect to the 
transactions contemplated herein, and all prior or contemporoncous 11grcements, understandings. representations and statements (oral or written) are merged into this 
Conuac:t. Neither this Contract nor any provision hereof may be waived. modified. amended, discharged or tenninated except by an Instrument in writing signed by 
the party against whom the enforcement of such waiver, modification. amendment, discharge or tennination is sought, and then only to the extent set forth in such 
instnunent. THIS CONTRACT REPRESENTS THE FINAL AGREEMENT BETWEEN 1HE PARTIES AND MAY NOT BE CONTRADICTED BY EVIDENCE 
OF PRIOR. CONTEMPORANEOUS OR SUBSEQUENT ORAL AGREEMENT OF THF. PARTIES. THERE ARE NO UNWJU1TEN ORAL AGREEMENTS 
BETWEEN THE PARTIES. 

(d) Applicable Law. THIS CONTRACT SHALL BE GOVERNED BY AND CONSTRUED IN ACCORDANCE wm1 THE LAWS OF 
THE STATE OF TEXAS. THIS CONTRACT JS PERFORl\1AB1.E AND VENUE FOR AN\" ACTION HEREUNDER SHALL BE IN THE COt.'Nn' IN 
WHICH THE LAND IS LOCATED. 

(e) Captions. The captions in this Contract are insencd for convenience of reference only and in no way define, describe, or limil the scope or 
intent of this Contract or any of the provisions hereof. 

(I) Binding Erfect. This Contract shall be binding upon and shall inure to the benefit of the panles hereto and their respective heirs, executors, 
administrators, legal representatives, successors and pennlned assigns. 

(B) Intentionally Deleted. 

(h) ~- If the final date of any period set forth herein (Including, but not limited to. the Closlng Date) falls on II Saturday, Sunday or legal 
holiday wider the laws of the State of Texas or the United Slllles of America. the final date of such period shall be extended to the next day that is not a Saturd11y, 
Sunday or legal holiday. The tcnn"days" as used herein shall mean calendar days, wllh the exception of"business days." which tcnn shall mean each day except for 
any Saturday. Sunday or legal holiday under the laws of the State ofTexas or United States of America. 

(i) Date of Contract. All references to the .. date of this Contract" or the ~effective date hereol" or slmilu, references as used herein shall be deemed 
to mean the later of the two dales on which this Contract is signed by the Seller or Purchaser. as indicated by their signatures below, which later date shall be the date 
offinal execution and agreement by the parties hereto. 

(j) At10meys' Fees. If either party shall employ an attorney to enforce or define the rights of such party hereunder, the prevailing pany in any suit 
or proc:eecling shall be entitled to recover misonable attorneys' fees and costs ofsuit. 

(k) Panial Invalidity. If any tenn, provision. condition or cnvenant of this Contract or the application thcrcor to any pany or circumstance shall. to 
any extent, be held invalid or unenforceable. the remainder or this Contnlct, or the application of such term, provision, condition or covenant to persons or 
circumstances other than those as to whom or which it is held invalid or unenforceable, shall not be affected thereby, ii.rid each tenn and provision of this Contract 
shall be valid and enforceable to the fullest extent pcnniltcd by law, 1111d said invalid or unenforceable term, provision, condition or covenant shall be substituted by a 
term, provision, condition or covenant as near in substance as may be valid and enforceable. 

(I) Real Estate Commissions. lntcntiunally Deleted. 

City of McKinney PageS 4115/99 



.. .,. 

(m) Counterparts. This Contract may be executed in several countcrpans. each or which shall be deemed an original, and all or which counterparts 
together shall cons1ilu1e one and the same instrument. 

(n) Survival of Terms. All warranties, representations., covenants and agreements of Purchaser and Seller shall expressly survive the Closing and 
shall not be merged therein. 

(o) Offer and Acceptance. If this Contract is executed first by the Purchaser And then delivered to Seller, It shall be construed as an offer to 
purchase the Property from Seller by Purdlaser on the terms and conditions 1111d for the Purchase Price stated herein. If executed first by Seller and then delivered to 
Purchaser, it shall constitute an offer to sell the Property to Purchaser by Seller on the terms and conditions and for the Purchase Price stated heteln. In either event. 
the offer made herein, unless sooner terminated or withdrawn by notice in writing by the party making such offer, shall automatically lapse and terminale at 5:00 
p.m .• local Dallti, Texas time, on the Offer Termination Date, unless. prior to such lime, the party receiving the offer has returned lo the party making the offer three 
(3) fully exmilcd counterparts of this Contract. Any modilication(s) of the original otTer made herein 5hall constitute a counter offer by the party initiating such 
modll1catlon(s). 

(p) Confidentiality. Purchaser and Seller hereby admowlcdge and agree lhlll neither party hereto shall make any public announcement or press 
release relative to the transaction contemplated hereby without the prior written consent of the other party. 

(q) Additional Provisions. 

(i) Seller and Purchaser sh11II agn:c upon the specific area within the overall Parle Site to be delineated as Tract II. The specific site 
delineation will be ncccssmy, as It Is expected the "Office" zoning designation granted by the City Council for Tract II will be changed lo 
another more park appropriate zoning classification after completion of the transaction contemplated by this Contract, including payment in full 
by the Purchaser of the Purchase Price. 

(ii) Seller and Purchaser will work closely and cooperatively in preparing and implementing a utility servicing plan for the Paik Site and 
Seller's Adjacent Propcny. Purchaser agrees that whenever or wherever water or sewer lines can be built or aligned such that the lines can 
benefit both Purchaser and Seller's Adjacent Property then Purchaser will utili:r.c such alignment to mitigate costs for the Seller's Adjacent 
Property. The Purchaser shall grant Seller a sanitary sewer casement on the Park Site, where such site abuts Seller's Adjacent Property. The 
width of such casement shall be detcnnined at the time or the construction or the sanitary sewer line. The Purchaser and Seller shall share the 
cost of such construction. with the pro•nttion being determined at the time of construction or the sanitary sewer line. 

(iii) PurchllSCr acknowledge that the development of the Parle Site. including but not limited to lighting, noise and security, could 
adversely Impact Seller's Adjacent Property. Thcn:fon:, Purchaser agree that II will use its best elTortS to ensure that the park/ reaeation 
complex wlll be designed in such a way as to not disturb the residents or temints on Seller's Adjacent Property. In connection therewith, the 
Purchaser and Seller agree to work together to design a mutually acceptable acoustical and noise abatement engineering plan and lighting plan 
for any portion of the Property and the balance of the Park Site that borders Seller's Adjacent Propcny, which will benefit the Park Sile and 
alleviate disturbance to the Seller's Adjacent Property. Purchaser shall pay all costs and expenses associated with the development of the Park 
Site. including but not limited to design, engineering and c;onstruction oflhc Park Site. Purchaser will not look to Seller for any compensation 
for its input in the Park Site designing and engineering process. This Contract Is not intended lo benefit any third parties. No third-party 
bcneficimy rights of any kind shall be created by the Contract and Purchaser and Seller agree that this disclaimer conccming third,pany 
beneficimy rights shall constitute a covenant running with the rropcrty. 

(iv) As additional consideration for the Property, Purchaser shall be obligated 10 pay Its pro,rata share or any and all costs, expenses. 
rees, assessments or taxes that a landowner maybe required to pay, including but not limited to "roll•back" taxes, utility improvements. the 
widening of Eldorado Partway and any other City, County or State Improvements, as they become due and payable against the Property from 
the F.fTeclive DIile. Purchaser's obligalion for such costs, expenses. fees, assessments or taxes shall be in effect whether or not alt payments 
have been made under this Contract. 

(v) Purchaser's obligation to perfbrm lhis Contract is expressly conditioned upon the City Council approval of this Contract 

The tenns and agreements set rorth in this subparagraph 13. (p) shall survive the Closing. 

(r) Conditions to Purchaser's Obligations. Notwithstanding anything 10 the contrary contained or implied elsewhere herein. it is c,cpressly agreed 
and understood that Purchaser's obligations hemmder are expressly subject to and conditioned upon: 

(i) All of the rq,rcscntations and warranties or Seller scl forth herein being true and correct as oflhe Closing D11tc; 

(ii) Seller not being In default hereunder; and 

(iii) There being no violation of or with RSpect to the Property of any applicable law, regulation or restriction as of the Closing Dale. 

(S) Repurchase Option. In the event the Land is not developed by the Purchaser ror park use, for any reason. prior to the marketing of the Land 
for sale by the Purchaser, Seller shall have the option to repurchase the Land for the lesser of the fair market value of the Land or the same Purchase Price set forth 
herein. Purchaser shall notify Seller in writing of its intent to market the Land and Seller shall have thirty (30) days after the receipt of the notice to deliver written 
notice or Its Intent to pursue this repurchase option. In the event Seller does choose to pursue this repurchase option. Seller shnll have a period of thirty (30) dil)'s to 
perfonn any investigations or studies ii deems necessary to detenninc whether or not it shall exercise this repurchase option. Seller shall notify Purchaser in writing 
prior to the: explnition of the Investigation and study period whether it will exercise Its repurchase option. In die event Seller docs not respond \loithin such periods of 
time as sci forth above, it shall be deemed that Seller has elected not to pursue and/or exen:isc its option. In the event Seller docs choose to cxcn:isc this repurchase 
option. the closing of the repurchase shall cake place within 30 days of the delivery of notice of Intent to rcpurchasc. The parties hereto agree that the Repurchase 
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0111:un Period ,hull tn: n pcrind or' !ID d:iys. -,vl1icl1 includes a JO dny rrrir1d 111 dcu:rmlm: if Seller will J11m1.: opllo1!. n 30 dny lnwtsi:i:u1ion ~"" ,111rJy p<111oa ~nd ;;:: 
J11y period 1n cln!IC). 

l"hc lcrr.., or lhc rcpur:IUIS~ Opll.::\ shall be $el rurlh in Occii :lclivi:rcd t'II ;ln,111g. 

(I) l\11nhc:111a11 ,,!'!)mchn~e Price t:.11\:i:r: as prtwidcd in Scclio11 12(n)(li). Stllcr 11nd Pur~cr Jgrcc 1tm1 :tic lni111111•:orcnast" Pn:; p1)'mcm a,.~ 
nn)' •iisu1llmcm pnymcnts :lfC 110< rcfond::11,1.: in the even I 111111 1he H11lancc: nf rhc P,1rc1tas11 Pric.: ,s 1101 ;,aid. 

IN w,nmss WI um::ar.. Clll:!I or 1111: pnnie.~ hcrcm h:is signed ~r,d ~xc~ult:cl lhis CLJnlrvCL l}T hu, C~Ll~;d :l,i; 5amc II' !Jc 9ii;nc:d nn41 ::l\;C:utc:t ii)' ,:S 

:iud11>r:1cd rcprtSCl'!lltli'llc\ 

Cit)' I)~ \1c~lnncy 

S£LLER: 

ELIJOltAU<l 1.ANU COMl'AIIIY, L.r., 
~ Tc,~~ limuc:d 111111ncnl1ip 

By. R'-111)' <.'.ilp11al Co,porQuon. 
11 Ti;xas corflllr:11ion, 
ru Ocn.lr~r 

rURCUASEft; 

Chy ofMcKinni:y 

____ .:Q!l9. 

""'' "' "'"'"' 1hi, d ,,, or ~ • I IJl)CJ. 
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EXHJBrr "B" 

DRAWING OFTRACl'D 
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EXHIBIT"C" 

LEGAL DESCRIPTION OF mE PROPERlY 

THENCE continuing along said. cµrve to· the- left through·. a. central' ~g,i~. of 04-js•a&• 
for an ore length of 80.02 feet to. a point for comer;- · 

THENCE North 41'29'58" West. a distance of 425. 18 feet to a point for comer. 

THENCE South 89.36.52 .. West. a distance of 1041.33 ,eet to a point for corner; 

n-tENCE North 00"2'3'08" 'Nest. a distance of 1041.33 feet -to a point for comer, 

THENCE North 00"23'08" West. ~ distance of 1190.00 feet to o t /2 Inch iron red 
found for corner: 

THENCE North 89"51'58" East. o distance of 561.87 feet·to o 5/8 inch iron rod found 
for corner that ~ears North 43"25'H,. Eost. o distance of 0.44- feet; 

~ENCE Nonh •JO~ 5'10"' £::st. :J aistance. of 196.88 feet to the POtNT OF 
i:?E1;JNNING; 

,. ·.:)NT AINING Ni thin ~hese ~~tes ~nd ::iounds 32.652 acres or t. 422·,338 ·:i:quare fP.et ,:,f 
;.;Jnd ,,,ore ·Jr ,ess. 
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EXJIJBn' "D" 

DRAWING OF PARK SITE 
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IEXHIBIT "E" 

DRAWING OF SELLE.R'S ADJACENT PROPERTY 
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EXHIBrr"F" 

ASSIGNMENT 01' AGRICOLTORAL LEASE 

'Ibis Assignment Of Agricultural Lease(• AlaigONOe«tt•) js emered into to this}~ of 
January, 1999, by JNC Pm:lpdses. L1d., a Tem limited pulDenbip .(·Assignor,. ml 
Eldorado Land Cmlqmy, LP., a Tem limited parlDenhip c• Assignee•). 

WIIBRBAS, OD No¥elllber 1, 1995, Assignor eutmed imD that certaiD Apdtmal Lease 
(•J..cue•) with Tommy ADm ("Lasee1 iegudiDg that certain parcel of land located in Collin 
County. Trm, of appxoxierwtely 390 acres and more patdculady described in said ~ (the 
~9};and 

WIIBRBAS, on evm dD beaewith, Alllpee,bu pm:lmed flOm Assignor 
app101frnately 100 acn:s of lllB Ptopaty (--rract")'aa more pat1im1ady described OD Schedule 
1 attached beadO; ml 

WHBRBAS, Assipor dcsilcs to assign its rigbu in die Leue to Assignee u to dlB Tract, 
and Assignee deaircs to m:cpt sacb usiam•m aad uaune all of Assignor's dpls, privileges, 
duties and obUptions tba:cumer; : · 

NOW• 'J'IIBREFORB, for and in r.onside1ation of the m of $10.00 111d odler good and 
valuable comidcntioD, the naipt and safficiency of which is hmby acknowledged, Assignor 
and Assignee &pee IS follows: 

1. Assignor hmby -assigns all of its rigbls, privileges, duties am obligatiom iD ml 
to the Lease (as 10 the Tract) 10 Assignee, and Assignee assumes all of such rigbls, privileges, 
duties and obligadons tbereuDder from and after the elate het'eof. 

2. Assignor hmby ap:es to save, defend and indemnify Assipee fmm any and an 
claims, expenses, costs, and lawsuits {includiDg reasonable attorneys' fees) resal1iDg from any 
action or inaction of Assignor in coanection with the Lease (u to the Tract) arising prior to the 
date hereof. Assignre hmby agna to save, defend and indemnify AssJpot from any ml all 
claims, expenses, COSIS, and lawsui1s (mcludiDg reasonable attomeys' fees) reswdng from any 
action or tnacdou of Assignee in connection with the Lease {u to 1hc Tract) which occurs from 
and after the date bem>f. . 

26.Wt.l 
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3. Assignor iepresems to Assignee 1hat a true and correct copy of the Lease is 
attachecl to this Assiamuent u Sdledule 2, and it bas not been amended by my onl or written 
apeements. To tbe best knowledge of Assignor, tbc Lease is in full fma: 111d effect as of 1he 
date beteof, and neither Assignor nor Lessee is in default thr:mmder. 

MSMI.I 

AaIGNOR: 

ASSIGNEE: 

Eldorado Land Compmy, L.P ., 
a Texas Jimjtecl paducilllip 

By: 

2 
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Schedule.! 
Leal Pesqlptlon I • 

TRACI' I: 

BBDIQ a aac% 0~ 1and •1~uace4 in tu a. PBRIIDOlf SUllVBY,· abstract: Ho 
390 and being all o! a 101.00 acre tr•at of laad CODVeYecl to .me • 
D'l'JIUIJtrSBS - 2:ecm:de4 in C:Cf.96•005101'7 of ~be Land. Records of 
COlliD County, rexaa CI.Rcct)· and baing more pazti.eul.arly deacribecl aa 
follawa; . · · · 

JaaGDllfDtO at: t:1w aaat ~t:ezly comer of aaid 101 .. 00 acz-e tr.act 
aai4 point being in tha. CODterliu oi BtnDOu.t>O P~1 • 

'1'BBlfCB departing.the c:aa.terliaa of aai4 BLl)QIUX) PMDIA.Y and along tba 
easterly line o! aaid 101.oo·acze tract sotith oo da~•• 23 lllinutea oa 
aec:ollda But a cliat:ance o! 2769.88 feet to a 1/2 inch iron z:o4 ~oun4 
for comer, aai4 point: being the 11D8t aoutheaaterly comer of said 
101.00 &CZ'a t:rac:t; 

TBBHCB ~1ng 1:ha euceriy line of aaid. 2.0:1.. oo am:. tracl: and. along 
the aoutberly lhe of -14 101.00 aare tract Hoz:th 81 dagrau 01 
minucea ao •ec:nad• Wo•C a dlat1111.Ge of 1637.25 !••~ ~o a ~int for 
comer, aaicl_pob.t bllimr tu mat aautbweeterly comr of aaid 101.00 
ac:n =aat. w!IJ.cb a 37,--lnall lzma zo4 !0\1114 laaara 8CNt.b 01 clegz-••• S2 
minute• ,o aaaonda Waat a 4!.atance of 2.93 feet,·. 

TliBIICB ~ing the southerly line of aaid 101.00 acre tract and 
along the westerly lin, of said 101 •. 00 acre tract u follows, . 

North oo da~a 23 minutes 08 aeconcla Waat a distance of 2552.64 
feet to a 1/2 inch iron rod founc:l for coxner; . 
Horth 89 ~ea 51 lllinutea·sa &econda Bast a d1atance Of 561.87 
feat to a point for corner which a .S/8 inch iron rod found bears 
Horth 63 degrees 25 minutes 11·aecdlld.a Bast a distance of 0.44 
feet; . 
North 00 degrees 15 minutea 10 seconds Bast a cliatance of 196.88 
feet ~a a 1/2 inab ~ 2:04 ae~ for aorna~ in the aanterl~n• 0£ 
aud BLt>ORADO PAlUtlfAY, · . • 

'l'BBNCB departing· the westerly line of aaid 101. 00 acre tract and along · 
the centerline of aaid BL1X>JIADO PARKWAY South 89 degree• 31 1ninutea 30 
aeconda Bast a distance of 1072.85 feet to·the POIH'l' OP BBGINNING; 

CONTAINING within these.metes and bounds 101."226 acres or 4,409,419 
square feet of land. more or lea•. . · . 
SAVB AND BXCBP'l' '1'HB FOLLOWINGa 

BEING a tract of land aituated in tbe G. HEUDON' StJRVBY, Abstract No. 
3.90 and being a portion of a 101.oa acre tract of land conveyed to JNC 
ENTBRPRISBS as recorded in CCI 94-0058017 of the Land Raaorda of 
Collin c:ouni:y, Texas (LRCC'l') and being snore parcieularly deacribed. aa 
follows:· - · ··-

BEGINNING at a 1/2 inch iron rod fo~d for the mos~ eoutbeasterly 
corner of said 101.00 acre tract; 
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. .... - ---··-··----..... -·---·· ..... -
. TBBllCB 4epa:t:Lng 1 .a· eaatuly lice of aaid 1, oo -~. ;;;~ · and al · · · 
:be 80U1:Jlerly Une of ••id 2.01.00 ac:re t:ract llo~h 89 c!epeee OJ.' 2~'1 

· Weat a aiatazaca of 637.25 feet. to a paint far ~, 

'1'BDCB delm:ting Cha aautbarly lina of aaic! 101.00 acre crac:t RoZ'th 
clapeea si•-~ ,o• aa.1: a tiat:ac• o! 2Cl.S0 f!aa~ t.a t:ha ~ of oo 
c:une to tba rlclht. bavi.Dg radiu of 1000. OD faat amd u a clmrd.• 
baazo:Lng Barth 21 dasn•• 10' 11• But and a a'bard length o as:1. 38 feet; . _ • 

THDCB aontim>ing along aaid curve to tba i-~51:lt ~ a ceiitral · 
angle of so degreu 23' 1s• aD4 1111 RC lengcn of 1"19.,J feet to tha 
point of 1:aDgeney1 

'fBJDTCB Borth 51 ~ea 21' 55• Base a diataDCe af 311.12 teat to a 
point for comez,_iA tbe -terly line of aaid 101.00 acre tzact; 

'DUiiea along t:ha easterl,y liae of said 101.00 acre tract south oo 
d.egreea 23' oa• Baal: a dutwe of 133&.-12 feet. t:o t:ba »onaT"ap 
BBGI11D121N1 . 

CON'l'ADJDG within t:uae aetu ua4 bolmd8 .... 1, .. as& ac:na 0% ,,,,121 
aquare feat: of laza4 moze OZ' le••. · -
'1'RAC'1' J:J:: , ==~,: ::CLt:al~~~ !Dilr.1t ~.:71.=•tract 
ccmvayed to JJfC Bnt~iaea u Z1tr:mded·.b ~ 94•0030802 of the 
Land Jleaorda of C'ollii& COUDty, Texas (LI.CCT) ad being more 
pazticuJ.arly cSee~ u toUons 

BBGDDIIRG ac cbe ma•t nort:hwee~erly ~ of aaicl "2.12 ..2.87 aa~a 
trace, aaid point being in the centerline of Bldorada Parkway, 

THENCB deputing the westerly line of sa:l.cl 182.18? acre tract and 
along the centerline of •aid Bldando Parkway South 89 degrees 31 
minutes 30 aecouds Baat a distance of 522.73 feet to a point for 
aozner, 

'l'lUDICB dapart.inQ' t:ha ceAterline of said Bldorado Parkway south oo 
degrees 28 minutes 30 aeconda Waat a cliatazac:e of ss1.os feet to 
thi basr:l.nninq of a curve to the right ha~ a radiua of 1000.00 
feet and havuig a cborcl bearing of south 25 degraea 55 m:l.n.utea 13 
secoDda west and a chord leagtli of aaa.2, feet; 

THBH'CB Conti~ d~ Hid curve to the !!lht through a centn.l 
angle or so cieg-iriaS1 ff IUnul:ea 25 a~conda an arc length of 
888. 20 fee~ tut- th'. po!lit of· tuig~r 

'l'REHCB South 51 4a~eea a1 m1nu1:ea 55 ••c:onda Wast a cli•~mMJe of 
110.11 feet to a poiait for coner in the weetarly line of aaid 
182 • l.87 a~e 1:rac~; · 

TH!ilfc:B along t:be veat:e2:ly line of aa.:Ld 182.J.87·ac:ra t.raat North 
oo d~eaa 23 minute• 08 aeconcla-Waat a diat.a:ice o! 1434.46 ~eet 
ta tho JOD1T OF BBGDDtmGt · 

COftADrntG'within. thaae mates and bounc:11113.786 acrea or 600,501. 
aquara ~eet of lane!, mere or leaa. 
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1. EaMCJ- I 111.• .. ...., ... to t unu, lllllll 1•1d 
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o» af t2kC of r•-tllly IIO ._ (tile 7mp,alJ"). · 
1 une IIEl.lpllplpilf Ill II ·AS Ir c1JC.41ioai 11114 
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a. 

· aallJett 1D 6e .... wl fiOiilikM oitlda I•• 
J'ISIPls Su11jad1Dtl.apm,.._ol~1Wow,t.. 
1am.oftil••llla1l1ll!pl.cibls.,. ~-s-a 
epw ca.Odtl•SI., BSNL 'Dm I •11 may1Nt 1w wal 
prowldull tac•lla1l~DC1tietifllade·1eto 
IW Db Ilda J 1 SOoCID. GI' W• A1911i: 31., --- 'bolh 
paties mabaU,-... tow .-1... _ .. .,,. . 
tal5f!N ... ,-•11 .... .,, ..... --,.... of this 
x...e_1 I or, llan:ss:2pl.111Q'FN,,..tldllt...• 
w.rilllea IIOllre iD l a ... at.., ... s· ... .., t •••• 
.. nli'llll Wl.ellaf-,pnptH mat b fllllpodka of 
.. ~ .... ..,,. ...... klltkmlortbewe+pJN,,t 
par111111 of t11e term tar wldm-.ia nm w paid.. la 
jd,fM:m., J SOIi' aba1l pqt F II mr aay IF Hnable ba of 
CXNllll amd. bap.oue,••da m:m ach teradnetel ~ 
mdl 4111Nl,..... ID lie cfeltia1biel la a fadr-m• 11111 
T ••• lha1l leCFhlnale w:ilh •l!lf49Cl 10 flllJ' parUm cf tba 
Plopecty tlllt fa condea:MHwc\., G J ! '217 all he calBJed 1D 
l'eCllft aD. coadt1111111floD pi,aioe,da • 
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· ·~Qi.LIN Properties Page 1 of3 

COLLIN CAD Property Information 

COLLIN Short Account Number: 2098067 Long Account Number: R-(;390-000-
0190-1 

Owner's Name MCKINNEY CITY OF 
and Mailing fOBOXS17 

Address 
MC KINNEY. TX 7S070-05 I 7 

I 
Location 

IIMCKINNEY, I 
Legal 

A0390 HERNDON, GEORGE, TRACT 19, ACRES 32.652, 
COMMUNITY PARK, EXEMPT AS OF 5/28/99. Description 
~ 

I TaxinH Entities II Code I Name I 2002 Ta1: Rate I 
ICMC I MCKINNEY CITY 0.598000000 

IGCN I COLLIN COUNTY 0.250000000 

I IIJCN I COLLIN co COM COLLEGE 0.091946000 

lsFR l!FRisco 1so llt .497SOOOOO I 

Data op to date as of 2003-04-22. 

PROPERTY VALUE INFORMATION 
'2002 Certified' 

Exemptions (See Below) Improvement Value SUBJ To HS $0.00 
Other Improvement Value $0.00 

Free?.e Amount 0.00 
Total lmprovment Value $0.00 

Improvements 
Land Acres 0.00326S2 Land Market Value $979,560.00 

AG Productivity Value Land $0.00 
Deed Date 
Deed Volume CONS Total Market Value $979,560.00 
Deed Page 
Agent Code 

If 2002 Total Varnes are O or all blank, this is possibly a new property for 2003 and values 
have not yet been set. 

EXEMPTION INFORMATION 

http://www.collincad.org/collindetail.php?theKey=2098067 4/29/2003 
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!EX 
Exemption Code U Exemption Description 

IITOTAL EXE:MPTION 

~·-----
L ___ -···· ... -~-_,_ .. J 

IMPROVEMENT INFORMATION 

II Imp.ID II State Category II Descr 11 

SEGMENT INFORMATION 

Imp m n Seg m II Descripdon H Area II Actual Year Bit 
1 Total Living Areall O H 

LAND INFORMATION 

I LaadID H State Category II Size-Acres II Si7.e-Sqft I 
1147767 IIEXEMPT (CITY) II 32.652 U ol 

DEED HISTORY 

1°:11 II I 
Deed - . 

Seller Name Buyer Name ..,., ..... ---
Date Page 

1629323 IIMCKINNEY CITY OF !~;KINNEY CITY I CONS 
EJIELDORADO LAND ll;KINNEY CITY I 05,':. -- 99- 4429-

0069816 4375 COMPANY LP 

CERTIFIED VALUE HISTORY 

ITaxYear. 2001 2000 1999 I~ 1997 19% ~1994 
I Improvements 

!Land Market I IDD D 
jAg. Land Market $979,560 $979,560 I ss1s,o211DD D 
!TOTAL MARKET $979,56011 S979,s6oll ss1s,o211DD D 

http://www.collincad.org/collindetailphp?theKey=2098067 4/29/2003 
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!Land Ag. Use II $5,58311 s5,s5111 $5,6491D I D 
I 10% Limited Adjustment II I 

$979~ $815,027 p DD 
!TOTAL MARKET ,, $979,560 I D 

I 
!Exemptions EXII EX PRolDDDDD 
jspecial Exemptions II IDDD 
l0ver~6S Freu.e Year II ID 
IOver-65 Freeze Amount II ID L DD 

Improvement Sketch 

In order to view and print the sketches, you must use a Java enabled browser that supports printing of Java applets, such 
as Internet Explorer 4.0 I OR Netscape 4.03-4.04 with the JDK I .I patch OR Netscape 4.05 with JDK built in. Earlier 

releases of browsers may be able to view but not print the sketches. See EAQs for more details. 

http://www.coUincad.org/collindetail.php?theKey=2098067 4/29/2003 
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GF NO.: 99-05-13 

DATE, June 24, 1999 

TRANSMITTAL 
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TO, City of McKinney 
Attn, Isaac Turner, 
308 N. Tennessee 
McKinney, TX 75069 

City Mgr 
, . ·= •.. ·., / 

,· 
·. ::·;. ·.; /" 

RE: SALE FROM ELDORADO LAND COMPANY, L. To CITY OF MCKINNEY 

You will find enclosed Owner·s Title Policy No. 44-0313-100-7985, 
1n the amount of $457,738. 

You should keep this policy with your other valuable papers for 
future reference. 

WILSON TITLE COMPANY 
2411 W. Virginia Parkway, Suite 3 
P.O. BOX 617 
MCKINNEY, TEXAS 75070 
PHONE, 972-542-3349 METRO 972-562-0889 
FAX1 972-562-7904 (METRO) 

BY, ~~r 
Kaye raf 



.. . .. 

OWNER POUCY OF TITLE INSURANCE 

44 0313 100 7985 

CHICAGO TITLE INSURANCE COMPANY 

SUBJECT TO THE EXCLUSIONS FROM COVERAGE. THE EXCEPTIONS FROM COVERAGE 
CONTAINED IN SCHEDULE B AND THE CONDITIONS AND STIPULATIONS. Chicago Title 
Insurance Company. a Missouri corporation. herein called the Company. insures. as of Date of Policy shown 
in Schedule A. against Joss or damage. not exceeding lhe Amount of Insurance stared in Schedule A, sustained 
or incurred by the insured by reason of: 

1. Title to the estate or interest described in Schedule A being vested other than as stated therein: 

2. Any defect in or lien or encumbrance on the title: 

3. Any statutory or constitutional mechanic's, contractor's, or materialman's lien for labor or material 
having its inception on or before Date of Policy; 

4. Lack of a right of access to and from the land: 

5. Lack of a good and indefeasible title. 

The Company also will pay the costs, attorneys' fees and expenses incurred in defense of the title. as 
insured, but only to the extent provided in the Conditions and Stipulations. 

In Witness Hereof. CHICAGO TITLE INSURANCE COMPANY has caused this policy to be executed 
by its President under the seal of the Company. but this policy is to be vaJid only when it bears an authorized 
countersignature. as of the date set fonh in Schedule A. 

ISSUED BY: 

Wilson Title Company 
2411 Virginia Parkway, Suite 3 
McKinney, Texas 75070 
(972) 542-3422 or Metro (972) 582 .. 0889 
Fax (972) 562-7904 or 562-8304 

lkk)n.Qtl)~ 
Authorized i."snatory 

CHICAGO TITLE INSURANCE COMPANY 

T-1 OWNER POLICY D-- c..- ..... ..,.,, ,1::11- 1M\ 



_______________ ...._;;;;;,;;;;;__.;;;;;;;;;;;;;;;;;;;.;. _______ _ 
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EXCLUSIONS FROM COVERAGE 

The following matte~ are expressly excluded from 1he coverage of this 
policy and lhe Company will not pay loss or damage, costs. auomeys' fees 
or expenses which arise by reason of: 

I. (a) Any law, oroinance or governmental regulation (including but not 
limi\ed \o building and zoning lawr.. ordinances. or regulation!;) restricting, 
regulining. prohibiting or relating 10 (i) the occupancy, use, or enjoyment or 
the land~ (ii) the character. dimensions or loca\ion of any improvement now 
or hereafler c:Rcted on the land: (iii) a separation in ownership or a change in 
lhe dimensions or uea of the land or any parcel of which \he larni is or was a 
part; or (iv) environmental protection, or the effect of any violation of these 
law1,, ordinances or governmental regulations, except to \he extent that a 
no1ice of the enforcement \hereof or a norice of a defect, lien or encumbrance 
resulting from a violation or alleged Yiolation affecting the land has been 
recorded in the public records at Date of Policy. 

(b) Any governmental police power not excluded by (a) above, except to 
1he eiitenr that a notice of the exercise thereof or a notice of a defect, lien or 
encumbrance resulting from a violalion or alleged violation affecting the land 
has been recorded in the public records at Date of Policy. 

2. Rights of eminent domain unless notice of rhe exerci5e rhereof has been 
recoroed in the public records at Dale of Policy, but not excluding from 
coverage any taking lhal has occuned prior to Date of Policy which would be 
binding on the rights of a purchaser for value without knowledge. 

3. Defects, liens, encumbrances, adverse claims or o\her maners: 

(a) created, suffered, as.,;umed or agreed to by the insured claimant; 

(b) not known to the Company, not recorded in the public records at Dale 

of Policy, but known to the insured claimant and not disclosed in writing to 
rhc Company by the insured claimant prior to the date the insured claimant 
became an insured under this policy: 

(c) resulting in no Jos.~ or damage to the insured claimant: 

(d) auaching or created subsequent to Date of Policy; 

(e) resulting in loss or damage that would not have been sustained if the 
insured claimant had paid val~ for the estate or interest insured by this policy. 

4. The refusal of any person to purchase, lease or lend money on the estate 
or interest covered hereby in the land described in Schedule A because of 
unmarketability of the title. 

5. Any claim which arises out of the lral\saction vesting in the penon named 
in paragraph 3 of Schedule A the estate or interest insured by this policy, by 
reason of the operation of federal bankruptey. state insolvency, or other state 
or federal creditors' rights laws that is based on either (i) the transaction 
creating 1he esrare or interest of the insured by \his Policy being deemed a 
fraudulent conveyance or fraudulent transfer or a voidable distribution or 
voidable dividend, (ii) the subordination or recharacterization of the estate or 
interest being insured by rhis Policy as a result of the application of the 
doctrine of equitable subordinalion or (iii) the transaction creating 1he estate 
or interest insured by this Policy being deemed a preferential uansfer except 
where the preferential uansfer results from 1he failure of the Company or its 
iss11ing agent to timely file for record the instrument of transfer to the Insured 
after delivery or the failure of such recordalion to impart notice to a purchaser 
for value or a judgement or lien creditor. 

CONDITIONS AND STIPULATIONS 

I. DEFINITION OF TERMS 
The following tenns when used in thi!i policy mean: 
(a) "insured": the insured named in Schedule A, and. subject to any rights 

or defeni;es the Company would have had again.,;t \he narm:d insured. \hose 
who succeed to the interest of the named insured by operation of law as 
dis1inguidled from purchase including. but not limiled 10, heirs, distributees, 
devices, survivors, personal representatives, next of kin, or corporate, partner
ship or fiduciary succeliSOrs, and specifically, wirhout limitation, the follow
ing: 

( i l lhe successors in imerest 10 a corporation resulting from merger or 
consolidation or the di!ltriburion of \he assets of the corporation upon partial 
or complete liquida1ion; 

(ii) the pannership successors in interest to a general or limited 
partnership which dissolves but does no1 terminate; 

(iii) the successors in interest to a general or limited panner.1hip 
resulting from the distribution of the assets of 1he general or limited partner• 
ship upon partial or complete liquidation; 

(iv) the successors in interest to a joint venture resulting rrom the 
distribution of the assets of the joint ven1urc upon panial or complete 
liquidation: 

(v) lhe successor or subslitute ttustec(s) of a uustec named in a wrillen 
uust instrument; or · 

(vi) the successors in interest to a trustee or trusr resulting from the 
distribution or all or pan of the assets of the trust lO the beneficiaries thereof. 

(b) "insured claimant": an ini;ured claiming loss or damage. 
(c) "knowledge" or "known": actual knowledge, not consuuclive knowl· 

edge or notice that may be imputed to an insured by reason of the public 
records as defined in this policy or any other records which impan construc
tive notice of matters affecting the land. 

(d) "land": the land described or referred to in Schedule A, and 
_improvemenlS affixed lhereto that by law constitute real propeny. The 1erm 
··land" does not include any property beyond the lines of 1he area described 
or referred to in Schedule A, nor any right, title, imeresl. estate or easement 
in abutting !t1reets. road.,;. avenues, alleys, lanes, ways or wa1erways. but 
nothing hen:in shall modify or limit the CK tent to which a right of access 10 and 
from the land is insured by this policy. 

(e) "mortgage": mortgage. deed of trust, trust deed, or other security 
instrument. 

(f) "public records": records established under state statute.<; at Date of 
Policy for \he purpose of impaning constructive notice or matters relating to 
real property to purchasers for value and withoul knowledge. With respect to 
Section I (a)(iv) of the Exclus'.ons Fro~ Coverage, "public rcconls" also shall 

include environmental protection liens filed in the records of the clerk of the 
United Stares district court for the district in which the land is located. 

(g) "access": legal right of access to the land and not the physical condition 
of access. The coverage provided a., to access does no1 assure the adequacy 
of access for the use intended. 

l. CONTINUATION OF INSURANCE AFTER CONVEYANCE OF 
TITLE 
The coverage of this policy shall continue in force a.,; of Dare of Policy in 

favor of an insured only so long as the insured retains 11D estate or interest in 
the land, or holds 11D indebledness ~cured by a purchase money mortgage 
given by a purchaser from the insured, or only so long as the insured shall have 
liability by reason of covenants of warranty made by the insured in any transfer 
or conveyance of 1he estate or interest. This policy shall not continue in force 
in favor of any purchaser from the insured of either (i) an ~ or interest in 
the land, or (ii) an indebtedness secured by a purchase money mongage given 
to the in.,ured. 

3. NOTICE OF CLAIM TO BE GIVEN BY INSURED CLAIMANT 
The insured shall norify 1he Company promptly in writing (i) in ca.,;e of 

any litigation as set forth in Section 4(a) below, or (ii) in case knowledge shall 
come ro an insured hereunder of any claim of title or intelCSt lhar is adverse 
to the title to lhe estate or interest, as insured. and that might cause loss or 
damage for which the Company may be liable by vinuc of 1his policy. If 
prompt notice shall not be given 10 the Company, then as to the insured all 
liability of \he Company shall tenl'linate with regard to the matter or matters 
for which prompt notice is required; provided, however, that failure to notify 
the Company shall in no ca.~ prejudic:c lhe rights of any insured under this 
policy unless the Company shall be prejudiced by the (ailure and then only 
to the extent of the prejudice. 

When, after the date of the policy, the insured notifies the Company as 
required herein of a lien, encumbrance, adverse claim or other defect in title 
10 the estate or interest in the land insured by \his policy lhat is not excluded 
or excepted from the coverage of \his policy, the Company shall promptly 
investigate the charge to determine whelher the lien, encumbrance. adverse 
claim or defect is valid and not barred by law or statute. The Company shall 
notify the insured in writing. within a reasonable time, of its determination 
as to 1he validity or invalidity of the insured'i; claim or charge under the policy. 
If the Company concludes \hat the lien, encumbrance, advene claim or defect 
is not covered by this policy. or was otherwise addressed in the closing of the 
tr.tnsaction in conlle4:tion with which this policy was issued, the Company 
shall specifically advise the insured a( the reasons for its detenninalion. If 



~- . ' 
the Co~pany conclude., that the lien, encumbrance, adverse cl~im or defect 
i5 valid, the Company shall take one of the following actions: ( i) instilute the 
necessary proceedings to clear the lien, encumbrance, adverse claim or defect 
from the title to the estate as insured: (ii) indemnify the insured as provided 
in this policy; (iii) upon payment of appropriate premium and charge5 
therefor, issue to the insured claimant or to a subsequent owner, mongagee or 
holder of the estate or interest in the land insured by this policy. a policy or 
title insurance without exception for the lien. encumbrance, adverse claim or 
defect, said policy to be in an amount equal to the currenl value of the propeny 
or. if a mongagee policy, the amount of the loan; (iv) indemnify another title 
insurance company in connection with its issuance of a policy(ics) of title 
insurance without exception for the lien, encumbrance. adverse claim or 
defect: (v) secure a release or other document discharging the lien, 
encumbrance. adverse claim or defect; or (vi) undenake a combination of (i) 
through (v) herein. 

4. DEFENSE AND PROSECUTION OF ACTIONS: 
DUTY OF INSURED CLAIMANT TO COOPERATE 
(a) Upon written request by the insured and subject to the options 

contained in Section 6 of these Conditions and Stipulations, the Company, at 
its own cost and without unreasonable delay, shall provide for the defense of 
an insured in litigation in which any third party asserts a claim adverse 10 the 
title or interest as insured, but only as to those stated causes of action alleging 
a defect.. lien or encumbrance or other matter insured against this policy. The 
Company shall have the right lo select counsel of its choice (subject to the right 
of the insured to object for reasonable cause) to represent the insured as to 
those stated causes of action and shall not be liable ror and will not pay the fees 
of any other counsel. The Company will noc pay any fees, costs or expenses 
incurred by the insured in the defense of those cau.,;es of action that allege 
matters not insured against by this policy. 

(b) The Company shall have the right, at its own cost, to institute and 
prosecute any action or proceeding or to do any other act that in its opinion may 
be necessary or desirable to establish the title to the estaie or interest, as 
insured. or 10 prevent or reduce loss or damage to the insured. The Company 
may take any appropriate action under the tenns of this policy, whether or not 
it shall be liable hereunder, and shall not thereby concede liabili.ty or waive any 
provision of this policy. If the Company shall exercise its rights under this 
paragraph, it shall do so diligently. 

(c) Whenever the Company shall have brougha an action or interposed a 
defense as required or pennitted by lhe provisions of thi'I policy, the Company 
may punue any litigation to final de1ennina1ion by a coun of competent 
jurisdiction and expressly reserves the right. in its sole discretion, to appeal 
from any adverse judgement or order. 

(d) In all cases where this policy permits or requires the Company to 
prosecute or provide for the defense of any action or proceeding. the insured 
shall secure to the Company the right to M> prosecute or provide defense in 
the action or proceeding, and all appcalc; therein, and permit the Company lo 
use, at it!i option. the name of the insured for this purpose. Whenever requested 
by the Company, ahe insured, at the Company's expense, shall give the 
Company all reasonable aid (i) in any action or proceeding, securing 
evidence, obtaining witnesses, prosecuting or defending the action or pro
ceeding or effecting settlement, and (ii) in any other lawful act that in the 
opinion of the Company may be necessary or desirable to establish ahe lille to 
the eslate or interest as insured. If the Company is prejudiced by the failure 
of the insured to furnish the required cooperation. the Company's obligations 
to the insured under the policy shall tenninaie, including any liability or 
obligation to defend. prosecute, or continue any litigation. with regard to the 
matter or ma11ers requiring such cooperation. 

5. PROOF OF LOSS OR DAMAGE 
In addition to and after the notices required under Section 3 of these 

Conditions and Stipulations have been provided the Company, a proof of Joss 
or damage signed and sworn to by the insured claimanl shall be furnished to 
the Company within 91 days after the insured claimant shall ascenain the facts 
giving rise to the loss or damage. The proof of loss or damage shall describe 
the defect in, or lien or encumbrance on the title, or other matter insured 
against by this policy that constitutes the basis of loss or damage and shall 
stale, to the extent possible, the basis of calculating the amount of the loss or 
damage. If the Company is prejudiced by the failure of the insured claimant 
to provide 1he required proof of loss or damage, the Company's obligations to 
1hc insured under the policy shall tenninate, including any liability or 
obligation to defend. prosecute, or continue any litigation, with regard to the 
matter or matters requiring such proof of loss or damage. 

In addition, the insured claimant may reasonably be required to submit to 
examination under oath by any authorized representative of the Company and 
shall produce for examination, inspection and copying. at such reasonable 
times and places as may be designated by any authorized representative oflhc 
Company, all record.,;, books, ledgers, checks, conespondence and memo
randa, whether bearing a date before or after Date of Policy, which reasonably 
penain to the loss or damage. Further, if requested by any authorized 

-----.,,,,.....,. ....... =======- -·-= 

representative of the Company, the in!.ured claimant shall grant its pennis
sion, in writing, for any authorized representative of the Company to examine, 
inspect and copy all records, books, ledgers, checks, correspondence and 
memoranda in the custody or control of a third pany, which reasonably pertain 
10 the loss or damage. All information designated as confidential by the 
insured claimant provided to the Company pursuant 10 this Section shall not 
be disclosed to others unless, in the reasonable judgement of the Company, it 
is necc.11sary in the administration of the claim. Failure of the insured claimant 
to submit for examination under oath, produce other reasonably requested 
infonnation or grant permission 10 secure reasonably necessary infonnation 
from third panies as required in this paragraph shall tenninate any liability of 
the Company under this policy as to that claim. 

6. OPTIONS TO PAY OR OTHERWISE SETTLE CLAIMS; 
TERMINATION OF LIABILITY 
In case of a claim under Ibis policy, die Company shall have the following 

additional options: 
(a) To Pay or Tender Payment or the Amount or Insurance. 
To pay or tender payment of the amount of insurance under this policy, 

together with any costs, anomeys' fees and expenses incurred by the insured 
claimant, which were authorized by the Company, up to the time of payment 
or tender of payment and which the Company is obligated lo pay. 

Upon the exercise by the Company of this option, all liability and 
obligations to the insured under this policy, other than to make the payment 
required, shall tenninate, including any liability or obligation to defend, 
prosecute, or continue any litigation, and the policy shall be surrendered to 
the Company for cancellation. 

(b) To Pay or OtherwR SetUe With Parties Other than the Insured 
or With the Insured ClaJmanL 

(i) To pay or olherwise settle with other parries for or in the name of an 
insured claimant any claim insured against under this policy, together with any 
costs, attorneys' fees and expenses incurred by the insured claimant, which 
were authorized by the Company up to the time of payment and which the 
Company is obligated to pay; or 

(ii) To pay or otherwise settle with the insured claimant the loss or 
damage provided for under this policy, together with any costs. attorneys' fees 
and expen5Cs incurred by the insured claimant, which were authorized by the 
Company up to the time of payment and which the Company is obligated to 
pay. Upon the exercise by the Company of either of the options provided for 
in paragraphs (b){i) or (ii), the Company's obligations to the insured under this 
policy for the claimed loss or damage, other than the payments required to be 
made, shall terminate. including any liability or obligation to defend, pros
ecute, or continue any litigation. 

7. DETERMINATION, EXTENT OF LIABILITY 
AND COINSURANCE 
This policy is a contract or indemnity against actual monetary loss or 

damage sustained or incurred by the insured claimant who has suffered loss 
or damage by reason of matters insured against by this policy and only to the 
extent herein described. 

(a) The liability or the Company under this policy shall nOI exceed the least of: 
(i) the Amount of Insurance stated in Schedule A: or 
(ii) the difference between the value of the insured estate or interest as 

insured and the value of the insured estate or inaerest subject to the defect. lien 
or encumbrance insured against by this policy at the date the insured Claimant 
is required to furnish to Company a proof of loss or damage in accordance with 
Section 5 of these Conditions and Stipulations. 

(b) In ahe event the Amount of Insurance stated in Schedule A at the Date 
of Policy is less than 80 percena of the value of the insured estate or interest 
or the full consideration paid for the land, whichever is less, or if subsequent 
to the Dale of Policy an improvement is erected on the land which increases 
the value of the insured estate or interest by at least 20 percent over the Amount 
of lm;urance stated in Schedule A, then this Policy is subject to the following: 

(i) where no subsequent improvemcnl has been made, as to any partial 
loss, the Company shall only pay the loss pro rata in the proponion that the 
amount of insurance at Date of Policy bears to the total value of the insured 
estate or interest at Date of Policy; or 

(ii) where a subsequent improvement has been made, as to any partial 
loss. the Company shall only pay the loss pro rata in the proponion that 120 
percent or the Amount of Insurance stated in Schedule A bears 10 the sum of 
the Amount of Insurance stated in Schedule A and the amounl expended for 
the improvement. 

The provisions of this paragraph shall not apply to costs, attorneys' fees 
and expenses ror which the Company is liable under this policy, and shall only 
apply to that ponion of any loss which exceeds. in the aggregate, 10 percent 
of the Amount of Insurance saated in Schedule A. 

(c) The Company will pay only those costs, attorneys' fees and 
expenses incurred in accordance with Section 4 of these Conditions and 
Stipulations. 



8. APPORTIONMENT 
Jf the land described in Schedule A consisu of two or more parcels that are 

not used as a single sile. and a loss is established affecting one or more of the 
parcels but not all, the loss shall be computed and setded on a pro rata basis 
as if the amo11Dt of insurance under this policy was divided pro rata as to the 
value on Dare of Policy of each i;eparate parcel to the whole, exclusive of any 
improvemenrs made subsequent to Date of Policy, unless a liability or value 
has otherwise been agreed upon as to each parcel by the Company and the 
insured al the lime of the issuance of this policy and i;hown by an express 
statement or by an endorsement anachcd to this policy. 

9. LIMITATION OF LIABILITY 
(a) If the Company establishe,; the title, or n:moves the alleged defect, lien 

or encumbrance, or cures the lack of a right of access to or from the land, all 
is insured, or takes action in accordance with Section 3 or Section 6, in a 
reasonably diligent manner by any method, including litigation and the 
completion of any appeals therefrom, it shall have ful1y perfonned its 
obligations with respect to that maner and shall not be liable for any loss or 
damage caused thereby. 

(b) In the event of any litigation, including litig1uion by the Company or 
with the Company's consent, the Company shall have no liability for loss or 
damage until there ha5 been a final determination by a coun of competent 
jurisdiction, and disposition of all appeals therefrom, adverse to the title as 
insured. 

(c) The Company shall not be liable for loss or damage 10 any insured for 
liability voluntarily assumed by the insured in settling any claim or suit 
wirhout the prior written consent or the Company. 

10.REDUCTION OF JNSURANCE: 
REDUCTION OR TERMINATION OF LIABILITY 
AJI p-.tyments under this policy, except payments made for costs, attor

neys' fees and expenses, shall reduce the amount or the insurance pro tanto. 

ILLIABILITY NONCUMULATIVE 
It is expressly understood that the amounl of insurance under Ibis policy 

shall be reduced by any amounl the Company may pay under any policy 
insuring a mortgage to which exception is taken in Schedule B or 10 which the 
insured has agreed, as.,;umed or taken subject, or which is hereafter executed 
by an insured and which is a charge or lien on rhe estate or interest described 
or referred to in Schedule A. and the amount so paid shall be deemed a payment 
under this policy to the insured owner. 

ll.PAYMENT OF LOSS 
(a) No payment shall be made without producing this policy for endorse

ment or the payment unles.~ the policy has been lost or destroyed, in which case 
proof of loss or destruction shall be furnished lo the satisfaction of the 
Company. 

(b) When liabiliry and the extent of loss or damage has been definitely 
fixed in accordance wirh these Conditions and Stipulations. the loss or damage 
shall be payable within 30 days thereafter. 

13.SUBROGATION UPON PAYMENT OR SETILEMENT 
(a) The Company's Right of Subrogation. 
Whenever the Company shall have scnled and paid a claim under this 

policy, all right of subrogation shall vest in the Company unaffected by any 
act of the insured claimant. 

The Company .shall be subrogated 10 and be entitled to all rights and 
remedies that the insured claimanr would have had against any person or 
property in respect to the claim had this policy not been issued. If requested 
by rhe Company, the insured claimant shall rransfer to the Company all righrs 
and remedies against any person or propeny necessary in order to perfect this 
right of subrogation. The insured claimant shall pcnnit the Company to sue, 
compromise or settle in the name or the insured claimant and 10 use rhe name 
of the insured claimant in any transaction or litigation involving these rights 
or remedies. 

If a payment on account of a claim does not fully cover the loss of the 
insured claimant, the Company shall be subrogated to these rights and 
remedies in the proponion which rhe Company's payment bears to the whole 
amount of the loss. 

If loss should result from any act of the insured claimant, as staled above, 
that act shall not void this policy, but the Company, in that event, shall be 
required to pay only thar pan or any losses insured against this policy lhat 
!ihall exceed the amount. if any, lost to the Company by reason of 1he 
impainnent by the insured claimant of the Company's right of subrogation. 

(b) The Company's Rights Against Non-Insured Obllgon. 
The Company's righr of subrogarion against non-insured obligors shall 

exist and shall include, without limitation, the righrs of the insured to 
indemnities, guaranties, other policie!I of insurance or bonds, notwithstanding 
any tenns or conditions contained in those instrument,; that provide ror 
subrogation rights by reason of this policy. 

14. ARBITRATION 
Unless prohibited by applicable law or unless this arbitration sec1ion is 

deleted by specific provision in Schedule B of this policy, either the Company 
or the insured may demand arbitration pursuant to the Title Arbi1ration Rules 
or rhe Americ1111 Arbi1ra1ion As.'iOCiation. Arbitrable matters may include. but 
are no1 limited to, any controveJSy or claim be1ween the Company and rhe 
Insured arising out of or relating to this policy, any service or the Company 
in connection with the issuance or the breach of a policy provision or other 
obligation. All arbitrable mattm when the Amounl of Insurance is S 1,000,000 
or less SHALL BE arbitrated at lhe requesr of either the Company or the 
Insured, unless the Insured i.~ an individual person (as distinguished from a 
corporation, trus1, pannership, association or olher legal entity). All arbi
trable matters when the Amount of Insurance is in excess or $1,000,000 shall 
be arbitrated only when agreed to by both the Company and the insured. 
Arbitration pursuant to this policy and under the Rules in effect on lhe date lhe 
demand for arbitra1ion is made or, at the option of the insured. the Rules in 
effect at Date of Policy shall be binding upon the panies. The award may 
include attorneys' fees only if the laws of the slate in which the land i!i located 
pennit a coun to award auorneys' fees to a prevailing party. Judgement upon 
the award rendered by the Arbitrotor(s) may be entered in any coun having 
jurisdiction thereof. 

The law of the situs of the land shall apply to an arbirration under the Title 
Insurance Arbitration Rules. 

A copy of 1he Rules may be obtained from the Company upon request. 

IS.LIABILITY LIMITED TO THIS POLICY: 
POLICY ENTIRE CONTRACT 
(a) This policy together with all endorsements. If any, attached hereto 

by the Company is the entire policy and cuntract between the Insured and 
the Company. In Interpreting any provision of this policy, this policy shall 
be construed as a whole. 

(b) Any claim of loss or damage, whether or not based on negligence, 
and which arises out of the status of the title to the estate or interest 
covered hereby or by any action asserting such claim, shall be restricted 
to this policy. 

(c) No amendment of or endorsement to this policy can be made except 
by a writing endorsed hereon or attached hereto signed by either the 
President, a Vice President, the Secretary, an Assistant Secretary, or 
validating officer or authorized signatory of the Company. 

16. SEVERABILITY 
In the event any provision of rhe policy is held invalid or unenforceable 

under applicable law, the policy shall be deemed not 10 include that provision 
and all other provisions shall remain in full force and effect. 

17. NOTICES, WHERE SENT 
All notices required to be gi\'en 1he Company and any stalemcnt in writing 

required to be furnished the Company shall include the number of this policy 
and shall be addressed to the Company at Chica~o Title Insurance Company, 
Claims Department, 171 Nonh Clark, Chicago, Illinois 60601. 

COMPLAINT NOTICE 
Should any dispute arise about your premium or about a claim that you 
have filed, contact the agent or write to the Compally that Issued the 
policy. Ir the problem is not resolved, you also may write the Texas 
Department of Insurance, P.O. Rox 149091, Austin. TX 78714-9091, Fax 
No. (512) 475-1771. This notice of complaint procedure ls for lnformaUon 
only and does not become a part or condition of this policy. 

FOR INFORMATION, OR TO MAKE A COMPLAINT, CALL: 
1-800-442-4303 
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OWNER 
POLICY 
SERIAL 

. ,-

NUMBER 4403131007985 

POLICY DATE June 3, 1999 

AT 3125 p.m. 

ISSUED WITH NO. 

l, NAME OF INSURED, 

CITY OF McKINNEY 

SCHEDULE A 

GF NO. 99-05-13 

PREMIUM(S) $3,726.67 

RATE RULE(S) 1000 

PROPERTY TYPE: T-4 

AMOUNT $457,738.00 

2, THE ESTATE OR INTEREST IN THE LAND THAT IS COVERED BY THIS POLICY IS1 

FEE SIMPLE 

3. TITLE TO THE ESTATE OR INTEREST IN THE LAND IS INSURED VESTED IN1 

CITY OF McKINNEY 

4. LEGAL DESCRIPTION OF THE LAND 

(Continued) 

COUNTERSIGNED 
on and as of the date hereof. 

WYLSPN 
TITLE C™PANY 
ESlAILISHED • 116S 

MOLLIE WELLS 
VICE PRliSIDENf 

2411 W VlllC1NIA l'lC.WY.. SUrtl 3 
MdCINNE'( TEXAS 75111D 

(912) 5G-31Z2 • MB'lllO 5Q.08ll9 • FAX 562-790t 

WILSON TITLE COMPANY 

Bys ~ Jr1. Q,:nc4+: 
This policy not valid unless duly countersigned by Agent 
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LBGAL DBSClUP.rION 

TRACT ONB1 

BEING a tract of land situated in the G. Herndon survey, Abstract 
No. 390, Collin County, Texas and being a portion of a 101.00 
acre tract of land described 1n a deed to JNC Enterprises as 
recorded 1n County Clerk·s File No. 94-0058017 of the Land 
Records of Collin County, Texas, (LRCCT) and being more 
particularly described as follows, 

BEGINNING at a point in the Northwesterly corner of said 101.00 
acre tract and in the Southerly right-of-way line of Eldorado 
Parkway (60 feet r1ght-of-way) 1 

THENCE along the Southerly right-of-way line of Eldorado Parkway 
South 89 deg. 31 min. 30 sec. East, a distance of 530.00 feet to 
a point for corner; 

THENCE departing the southerly right-of-way line of Eldorado 
Parkway South 00 deg. 28 min. 30 sec. West, a distance of 708.10 
feet to a point for corner; 

THENCE South 09 deg. 36 min. 52 sec. West, a distance of 1083.36 
feet to a point for corner, 

THENCE North 00 deg. 23 min. 08 sec. West, a distance of 521.58 
feet to a 1/2 inch iron rod found for corner; 

THENCE North 89 deg. 51 min. 58 sec. East, a distance of 561.87 
feet to a 5/8 inch iron rod found for corner that bears North 43 
deg. 25 min. 11 sec. East, 0.44 feet 1 

THENCE North 00 deg. 15 min. 10 sec. East, a distance of 196.88 
feet to the POINT OF BEGINNING; 

CONTAINING within these metes and bounds 15.318 acres or 667,269 
square feet of land, more or less. 

TRACT TWO, 

BBING a tract of land situated 1n the G. Herndon Survey, Abstract 
No. 390, Collin County, Texas and being a portion of a 101.00 
acre tract of land described in a deed to JNC Enterprises as 
recorded 1n County Clerk's File No. 94-0058017 of the Land 
Records of Collin county, Texas (LRCCT) and being more 
particularly described as followss 

COMMENCING at a point in the Northwesterly corner of said 101.00 
acre tract and 1n the Southerly right-of-way line of Eldorado 

(Cont1nued) 



LBGAL DBSCRIPTION 

Parkway (60 feet right-of-way) 1 

THENCE along the Southerly right-of-way line of Eldorado Parkway 
South 89 deg. 31 min. 30 sec. East, a distance of 530.00 feet to 
a point for corner, 

THENCE departing the Southerly right-of-way line of Eldorado 
Parkway South 00 deg. 28 min. 30 sec. West, a distance of 708.10 
feet to a 1/2 inch iron rod set for the Point of Beginning, 

THENCE South 00 deg. 28 min. 30 sec. West, a distance of 584.92 
feet to a 1/2 inch iron rod set for corner; 

THENCE South 41 deg. 29 min. 58 sec. East, a distance of 466.28 
feet to a 1/2 inch iron rod set for the beginning of a curve to 
the left having a radius of 1000.00 feet, a chord bearing of 
South 48 deg. 30 min. 02 sec. west and a chord length of 80.00 
feet, 

THENCE continuing along said curve to the left through a central 
angle of 04 deg. 35 min. 06 sec. for an arc length of 80.02 feet 
to a point for corner, 

THENCE North 41 deg. 29 min. 58 sec. West, a distance of 425.18 
feet to a 1/2 inch iron rod set for corner 1 

THENCE South 89 deg. 38 min. 52 sec. West, a distance of 1041.33 
feet to a l/2 inch iron rod set for corner; 

THENCE North 00 deg. 23 min. 08 sec. West, a distance of 668.42 
feet to a 1/2 inch iron rod set for corner; 

THENCE North 89 deg. 36 min. 52 sec. East, a distance of 1083.36 
feet to the POINT OF BEGINNING, 

CONTAINING within these metes and bounds 17.334 acres or 755,069 
square feet of land, more or less. 

NOTE1 The Company does not represent that the above acreage or 
square footage calculations are cot"rect. /, . 

<..a? 
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;OWNER POLICY 4403131007985 ·ISSUED WITH MORTGAGE POLICY 

SCHEDULE B 
EXCEPTIONS FROM COVERAGE 

THIS POLICY DOES NOT INSURE AGAINST LOSS OR DAMAGE (AND THE COMPANY WILL NO PAY 
COSTS, ATTORNEY'S FEES OR EXPENSES) THAT ARISE BY REASON OF THE TERMS AND COND
ITIONS OF THE LEASES OR EASEMENTS INSURED, IF ANY, SHOWN IN SCHEDULE A, AND THE 
FOLLOWING MATTERSi 

1. THE FOLLOWING RESTRICTIVE COVENANTS OF RECORD ITEMIZED BELOW (BUT OMITTING 
ANY CONVENANT OR RESTRICTION BASED ON RACE, COLOR, RELIGION, SEX HANDICAP, 
FAMILIAL STATUS, OR NATIONAL ORIGIN) 

ITEM 1 IS HEREBY DELETED. {)t,z4i 

2. ANY DISCREPANCIES, CONFLICTS, OR SHORTAGES IN AREA OR BOUNDARY LINES, OR 
ANY ENCROACHMENTS OR PROTRUSIONS, OR ANY OVERLAPPING OF IMPROVEMENTS. 

3. HOMESTEAD OR COMMUNITY PROPERTY OR SURVIVORSHIP RIGHTS, IF ANY, OF ANY 
SPOUSE OF ANY INSURED. 

4. ANY TITLES OR RIGHTS ASSERTED BY ANYONE, INCLUDING, BUT NOT LIMITED TO, 
PERSONS, THE PUBLIC, CORPORATIONS, GOVERNMENTS OR OTHER ENTITIES, 

A. TO TIDELINES, OR LANDS COMPRISING THE SHORES OR BEDS OF NAVIGABLE OR 
PERENNIAL RIVERS AND STREAMS, LAKES, BAYS, GULFS OR OCEANS, OR 

B. TO LANDS BEYOND THE LINES OF THE HARBOR OR BULKHEAD LINES AS 
ESTABLISHED OR CHANGED BY ANY GOVERNMENT, OR 

C. TO FILLED-IN LANDS, OR ARTIFICIAL ISLANDS, OR 

D. TO STATUTORY WATER RIGHTS, INCLUDING RIPARIAN RIGHTS, OR 

E. TO THE AREA EXTENDING FROM THE LINE OF MEAN LOW TIDE TO THE LINE OF 
VEGETATION, OR THE RIGHTS OF ACCESS TO THAT AREA OR EASEMENT ALONG 
AND ACROSS THE SBA. 

5. STANDBY FEES, TAXES ANO ASSESSMENTS BY ANY TAXING AUTHORITY FOR THE YEAR 
1999, AND SUBSEQUENT YEARS, AND SUBSEQUENT TAXES AND ASSESSMENTS BY ANY 

C£ii TAXING AUTHORITY FOR PRIOR YEAR DUE TO CHANGE IN LAND USAGE OR OWNERSHIP. 

6. THE FOLLOWING MATTERS AND ALL TERMS OF THE DOCUMENTS CREATING OR OFFERING 
EVIDENCE OF THE MATTERSi 

(Continued) 

COUNTERSIGNED 
on and as of the date hereof. 

This policy not valid unless duly counte~signed by Agent 
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SCBBDULB B, Part 2 - Exceptions (cont·d) FILB NUMBBR: 99-05-13 

;, Unrecorded Lease Agreement between JNC Enterprises, Ltd., 
as Lessor, and Tommy Allen. as Lessee, dated November 1, 
1995, as evidenced by Partial Release, Assignment and 
Assumption of Lease dated December 10, 1997, filed January 
5, 1998, recorded in Clerk's File No. 98-671, Collin County 
Land Records. 

Ct,,~· 

TRACT ONE, 

8, 

9. 

10. 

11. 

12. 

Location of fence along the North and West property lines 
as shown on surveyor's plat dated May 24, 1999, prepared by 
B.J. Elam, R.P.L.S. #4581, indicates that fence does not 
follow surveyed property line. Any conflict over title as a 
result of fence not following property lines is excluded 
from coverage under this policy. eu;· 
Telephone pedestal and power pole as shown on the survey 
dated May 24, 1999, prepared by B.J. Elam, R.P.L.S. No. 
4581. e«; 
Subject to that portion of subject property which lies 
within the boundaries of Eldorado Parkway, as shown on the 
survey dated May 24, 1999, prepared by B,J. Elam, R.P.L.S. 
No. 4581. ~ 

Rights of parties in possession. ~j 
Section 14 of the Conditions and Stipulations of this 
policy is hereby deleted. r, v"'1. 
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T E X A S 

CERTIFICATION 

I, Sandy Hart, City Secretary of the City of McKinney, Texas, hereby certify 

that the attached document is a true and correct copy of the First 

Amendment to Contract of Sale between Eldorado Land Company, LP. 

and the City of McKinney dated May 28, 1999. 

To certify which, witness my hand and seal of office this 19th day of 

February, 2014. 

City of McKinney 

P.O. Box 517 • McKinney, Texas 75070 • Metro 972-562-6080 

www.mckinneytexas.org 
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FIRSTAMENDMENTTOCONTRACTOFSALE 

This First Amendment to Contract of Sale (''First Amendment") is made and entered into by 
and between ELDORADO LAND COMPANY, L.P. ("Seller") and the CITY OF MCKINNEY, 
TEXAS ("Purchaser"} in light of the following recitals: 

A. Seller and Purchaser entered into a Contract of Sale ("Contract") dated effective April 
22, 1999, regarding the sale and purchase of that certain tract of land, located in Collin County, 
Te."<as and described in the Contract, lo whlch reference is hereby made for further description. 

B. Seller and Purchaser desire to amend the Contract as herein provided co modify 
certain provisions contained therein. 

NOW, THEREFORE, in consideration of the premises and other good and valuable 
consideration, the receipt and sufficiency of which are hereby acknowledged, Seller and Purchaser 
do hereby amend the Contract as follows (all references to section numbers and capitalized terms 
shall correspond to the section numbers and the capitalized defined tenns in the Contract): 

l. Section l(a)(xv) of the Contract, entitled "Balance of the Purchase Price Due" is 
deleted. 

2. Section 1 (a)(xix) ofthe Contract, entitled "Closing Date" is deleted and replaced with 
the following provision: 

Closing Date: The Closing Date shall be May 28, 1999. 

3. Section 4 of the Contract is deleted and replaced with the following provision: 

Payment of Purchase Price 

Purchaser shall pay the Purchase Price at Closing by certified check, wire transfer of federal 
funds or other evidence of current funds. 

4. Section·S(a) of the Contract is amended to read as follows: 

Purchaser, if Purchaser elects, shall obtain a current Commitment for Owner Policy of Title 
Insurance for the Property in favor of the Purchaser (hereinafter referred to as the "Title 
Commitment") issued by the Title Company of its choice. 

5. The Purchaser has obtained an updated survey of the Property. In accordance with 
Section 5(b) of the Contract, the legal description of the Property in this updated survey shall 
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constitute the legal description of the Property for purposes of the closing documents and is attached 
hereto as Exhibit C-1 and made a part hereof. 

6. Purchaser and Seller acknowledge that because the Lease will be tenninated at 
Purchaser's request effective as of June 30, 1999, it will not be necessary for the Seller to assign the 
Lease under Section 8(b)(ii) of the Contract. Seller represents to Purchaser that the Lease may be 
tenninated by Seller at any time. 

7. Section 8(d) of the Contract is deleted and replaced with the following provision: 

Except as otherwise provided in this Section 8(d), Seller shall pay all reasonable closing 
costs that are normally assessed in connection with other transactions similar to the 
transaction contemplated by the Contract in the County in which the Property is located. 
These closing costs shall include, but not be limited to: 

A. the costs of an Owner Policy of Title Insurance in favor of Purchaser {the 
"Policy") in the amount of $243,000. These costs shall also include the costs 
of any modifications or endorsements to the Policy that Purchaser may 
request; 

B. reasonable fees and expenses charged by Wilson Title Company in 
cormection with the closing of the transaction contemplated herein. These 
fees and expenses shall include, but not be limited to: escrow fees, all 
recording fees, costs of tax certificates, and courier or delivery expenses; and 

C. the costs of the updated survey of the Property obtained by Purchaser. 

Each party shall pay its own attorneys' fees and expenses; however, in the event of any 
litigation arising in connection with the Contract, the _prevailing party shall be entitled to 
recover, as part of any judgment rendered, reasonable attorneys' fees and costs of suit. 

8. Section 8{e) of the Contract is modified by adding the requirement that taxes shall 
be paid at Closing in accordance with Section 26.1 l of the Texas Tax Code. Compliance with this 
requirement shall not delay Closing. 

9. Section 8(e) of the Contract is modified by adding the following sentence: 

Because of its tax-exempt status, and the fact that no rollback tax liability 
will attach, then in accordance with Section 23.55(f)(3) of the Texas Tax 
Code, Purchaser will be responsible for rollback taxes for the Property arising 
because of the change in land usage or ownership contemplated by the 
Contract. It is provided, however, that in the event that Seller exercises its 
re-purchase option under the Contract, then the Purchaser shall have no 
liability to pay any rollback taxes of any kind. 
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10. Section 13( q)(i) of the Contract is deleted and replaced with the following provision: 

Zoning. The City shall cause the zoning of the Property to be changed to a zoning 
classification appropriate for a community park. · 

11. Section l 3(q)(iii) of the Contract is deleted and replaced with the foJlowingprovision: 

Noise and Security Control. The Purchaser acknowledges that the development and 
operation of the Property as a community park, including, !ighting, noise and security 
associated therewith could adversely impact the Eldorado r ···:,erty. (The "Eldorado 
Property" is defined as property owned by Seller that adjoins the .Property). The Purchaser 
agrees to use its best efforts to insure that the community park and associated recreation 
complexes and facilities to be located on the Property shall be designed in a manner so as not 
to disturb the residents or tenants of the Eldorado Property. In connection therewith, Seller 
and Purchaser agree to work, one with the other, to coordinate the design of a mutually 
acceptable acoustical and noise abatement engineering plan and lighting plan for any portion 
of the Property that borders or is contiguous with the Eldorado Property which plans will 
benefit the Property and alleviate disturbances to the Eldorado Property. The Purchaser 
agrees to pay all costs and expenses associated with the development of the Property, 
including, but not limited to, the design, engineering and construction of the community park 
and recreational and other facilities located thereon and any facilities contemplated by the 
acoustical and noise abatement engineering plan and lighting plan for the Property. Seller 
shall not be required to incur any cost or expense with regard to the designing, engineering, 
or other processes for the facilities·to·be located on the ·Property. 

12. The following sentence in Section l3(q) of the Contract is deleted: ''The tenns and 
agreements set forth in this subparagraph 13(p) shall s.urvive the Closing." This sentence shall be 
replaced with the following sentence: "The tenns and agreements set forth in this subJ?aragraph lJ{q) 
shall survive the Closing." 

13. Section 13{t) of ~e Contract, entitled "Application of Purchase Price" is deleted. 

t 4. The First Amendment shall be governed by and construed in accordance with the 
laws of the State of Texas and the laws of the United States of America applicable to transactions 
within the State of Texas. 

t 5. In the event any of the provisions of this First Amendment shall for any reason be 
held to invalid, illegal or unenforceable, the same shall not affect any other provision hereat and this 
First Amendment shall be construed as if such invalid, illegal or unenforceable provision had never 
been contained herein. 

16. The Contract and this First Amendment are for the sole benefit of Seller and 
Purchaser and not for the benefit of any third party. No third-party beneficiary rights of any kind 
shall be created by the Contract and this First Amendment Seller and Purchaser agree that this 
disclaimer concerning third-party beneficiary rights shall constitute a covenant running with the 
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Property. Notwithstanding the foregoing, the tenns and provisions of the Contract and First 
Amendment shaU inure to the, benefit of Purchaser and Purchaser's successors and assigns which 
may own all or any part of the Eldorado Property, from time to time. 

17. Bach party may execute and/or deliver this First Amendment via faCS'imile, and the 
receiving party may rely fully thereon u an original. 

18. This First Amendment may be execuled in one or more counterparts, and all so 
executed shall constitute one and the same agreement, binding on the parties hereto, and 
notwithstanding that all parties are not aignatoriCJB to the same cowttcrpart. 

19. Except as expressly amended and modified hereby, all of the coveniUlts and 
conditions of the Contract as amended by this First Amendment are ratified and confirmed by Soller 
and Pmchaser. 

20. Subject to the application ofSeotion S(b) of the Contract, the term 11Property,. as used 
in this First Amendment is intended to be synonymous with the tenn ''Land" as de.fined in the 
Contract 

EXECUTED to be effective as of the 28th day of May, 1999. 

Sm.um.: 

ELDORADO LAND COMPANY, L.P., 
a Texas limited partnership 

By: Realty Capital Corporation, 
a Texas coiporation, 
Its General Partner 

By:9.~~ 
RfchardA.Myers,Prcaid 

Signed anJ delivered thia~y of ~999. 

PURCHASER; 

CitY, of McKinney 
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Attest: 

By ~~44• fd"!'. 
Isaac D. Turner, City Manager 

Signed and delivered this~ day of !{Ay 
1999. 
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FIB.D NDlE IJESQUPTION 
lRAc1 A 

STAYE OF 1EXAS 
CCUflY OF caJ.IH 

IENJ a traat tit l«md lfluot.d h the G. H£RM>ON SUR\£Y. A8S1RACT HO. llO. Clllln 
Clllln~l 11 and lltrnt Q pcirtlon of o 101~00 a«'O lnrOt of IOnd....," a dai9d to 
MC • rwcardld h Caunty _a.rte', Flo Ha. CCI IM-OOSIOJ7 af ttt. Land 
__,. CGIII Count)\ !ft11e (LRCCJ) «1d bffrg ma,a partrculorfy dellct'*' dll fGUawa: 

BRINHING crt o paint ror In the naih...-f)' comar « IGld 101.00 acre hct and In the 
ICIUflMriy rftht of way , ... of El.DOM)() PARKWAY (ID r.st rfGf,t-of-llCl)')I 

1HEHC£ afan9 the ICIUCfttlfly rlght-af-ny line of El.DORADO PARKWAY South 
8"3f'30" Eaat. o dfatonoo of 530.00 f,et to a point far comer; 

DfEHC% ~ th• eouthert)' rfol,t-af-way llne ot ELDORADO PARKWAY South 
0<1'2tJ'W West, o clfstance of 70,:tO '9et to a point for comer: 

THENCE Souih 89"38'52" West. a dletance of 1083.36 feet to a point tor comer: 

lH!NCE North 00'23'08" Wc,et. o cletance of 521.58 foot ta a 1/2 Inch Iron rod 
found for ccmr. 

lHEHCE North 81'51'~· Eaat. a•dfetanae of lllt.87 feet to o 5/8 Inch lrcn rod found 
tor comer that been North "'3"25'11" East. o." feet: 

lffENCE Norih OCTtlS'tO• Eaet, a dfetcinco at 18ct.88 feet to the POfNT OF 
BEGINNING: 

CONTAININ'O wlthln thoee metee and bound, IS.JIB CICl"OS or 807,289 equcsro Mt of kind 
more or,..., 

FJEJ.D NOTE D£SCRIPTION 
lRACT 8 

STATE·OF' ·'JEXAS 
COUNTY OF COUJN 

BEING a Croat af lsid lffuotecf h the G. H£RNOON SU~. ABS":RACT NO. J80, Collti 
Colln~ T- and IMlnt a porUan of o 101,00 acra traot of kind dl9crlNd IT a deed to 
..NC En_,,,... • ,,_., h ~ty _aerie'• fie Ho. CCf 94-GOSIID17 of Ille Lmd 
Raccrdl af CclClln Callnty. Taa (lJlCC1) and bfflt more part1cularty clNC:rlbod GI fallowc 

CCMIINQNO at o point far h the norih...twly oomtr Of aald 101.00 ocre tract and In 
the 11111tMrly 11ght-ot-way rm• of a.DORADO PARKWAY (tlG , .. t rtght-ot-woy): 

1HDK2: ~ the eautfterty rfdlt-of-way llne of a.DORADO PAAKWAY South 
er.31'# Eat. o chtcwlc. of ~.00 fwt to a point fw com-, 

1HEHCE !IIPGl"Olt the 1111Utt&a1y riFt-of-woy Iha of ELDORADO PNfl.WAY South 
orr»'W w..t. o di.tanca af 708.10 fNt to o 1/2 Inch ffon rod Ml ·fo' th• POINT 
~ 8EIINNINGl 

1H!NCE SGuth fXl"JJIJ,o• w.t. o dfatorlCII of 584.92 re.t to a 1 /2 lndl fl'Cl1 rod eat 
for con-= 

1H!NCE S.Uth -41':zt'ea- Eat. o dlltonca of .-S.28 '"1: to a 1/2 Inch Iron rod aat 
for the ~ of a cuw to th• 11ft h°*41 a ra61• of 1000.00 to.t. a dlard beorfng of 
South .....ar w.t and a dlard lenfth of llo.oo ~ 
1KENC% ooc,tnlfn9 alCftf aald curw to .th• left throuth a central afflll• of 04';1G°OI" 
fol' on oro llnflh of 80.02 fNt to a point For com-, 

'!HENCE North 41'29'!18• w..t. a dlatance of 4~111 fMt to o 1/2 lndl Iron rod aat 
for cam-: 
lHENCE South 11'3&'52• West. o dbtonce of 1041.3:5 t.at to o 1/2 Inch lnln rod Mt 
fol' comr, 

lHl!NCE Nartll on;s"OS- w.t. a dlltonc:a c! C,88.42 f..t to o 1 /2 Inch Iron rod eat 
rw earner; 

THENCE North 119"31'82• £Ht. a chtance of 1083.Je felt to the PaNT CF 
BECINNWG: 

CONTNNIHO wtthm lhtN met• ond houndo 17.334 acne or 755.089 _, .. ,..t at land 

EXHtarr 
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I h•eby certify to: 

City of Mck&'T~y 
Elcfarado Land Company. L P •• o Texas llmfted partnership 
Wlaon lltle Company 
Chlcago lltl• lnaurance Company 

that I made the .,rwy on the iJround en 2-tth day of May, 1999 of the dnc:rt,ed property llhown 
hereon and found com.- atak• a, reflected on the plat and that the only ~•Ible lmprowmenta on 
the ground are aa ihown on the eurwy: that there are no apparent encroadunenta. overlapping 
of lmpro~tw Of" confflota found during the time of thla aurwy, except a• shown on the surwy 
plat: and thC. IIWW)' sub I)' confom,1 to the Minimum Standards of Practice 01 approved by 
the Texa1 B f I Land SUrve)'Ora. 

.. ,: .... 

The Surw)a' ha not ab.trocted the record tlUo and/or eoNment, of the aubjlct property. 
The Surw,ar- pr.pared thfe MIMY wfth the benefit of a -tltle oommJtment deacrl)IICf Nlow, 
and aauma no habllfty for ony eaementa, right-of-way dedlcatlone or oth4tr title matters 
ciffeotlng the .ubject property which may haw been med In the real property records but 
are not cffadONd In said tttte commitment. 

Tltto .commltm..,t provfded by: ~ 11Tl£ COMPANY Gf"f 99-05-13, 
Dated: Aprl 12, 1999. 
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SPECIAL WARRANTY DEED 

STATE OF TEXAS § 
§ KNOW ALI. MEN BY THESE PRESENTS: 

COUNTY OF COLLIN § 

THAT ELDORADO LAND COMPANY, L.P., a Texas limited partnership ("Grantor11
), 

for and in consideration of the cash sum of Ten and No/100 DoDan (Sl0.00) and othe.r good and 
valuable consideration paid by the CITY OF MCKINNEY (IIGnoteea), whose maiJing address is 
308N. Tennessee,McKinney, Texas75070,Attn:LanyOff~DirectorofParksandR.ccreation, 
the re<:eipt and sufficiency of all of which are hereby acknowledged by the Granter, bas GRANTED, 
BARGAINED, SOLD and CONVEYED, and by these presents does GRANT, BARGAIN, SELL 
and CONVEY unto Grantee all that certain land situated in McKinney, Collin County, Texas, 
described on Exhibit A which is attached hereto and incorporated herein by reference for all 
purposes, together with all appurtenances thereon or in anywise appertaining thereto, as well as all 
ofGrantots right, title and interest, if any, in and to adjacent streets, alleys, easements, rights-o~way, 
and any adjacent strips or gores of real estate, and all rights, title and interests appurtenant to such 
land and improvements (said land, improvements and appurtenances being herein together referred 
to as the "Property"). Grantee acknowledges that the portion of the Property containing 1 S.318 acres 
and described in the Contract of Sale between Grantor and Grantee concerning the Property has been 
donated by Grantor to Grantee, at no cost to Grantee. 

This conveyance is made subject to the easements, covenants and other matters and 
exceptions set forth in Exhibit B attached hereto and incorporated herein by reference for all 
purposes (the "Permitted Exceptions"), but only to the extent the same are valid and subsisting and 
affect the Property as of the date hereof. and without limitation or expansion of the scope of the 
special warranty herein contained. 

This conveyance by Grantorto Grantee is made subject to the requirement and restriction that 
the Property shall be used only as a Community Park. For pwposes hereat; the term. "Community 
Park11 shali mean and be defined as a park IIJld recreational facility operated by Grantee and serving 
the citizens of the City of McKinney. In the event Granteeviolates the foregoing restriction or should 
Grantee desire not to develop the Property as a Community Park, Grantor and Grantor's suceessors 
and assigns shall have the option (the "Option") to purchase the Property for a purchase price in an 
amount equal to the lesser of (i) the then fair market value of the Property, or (ii) the purchase price 
paid by Grantor to Grantee for the Property. Grantor shall have a period of thirty (30) days after 
receipt of written notice from Grantee that Grantee does not desire to develop the Property as a 
Community Parle and thirty (30) days after delivery of written notice to Grantee by Grantor of a 
violation of the restriction contained herein above, in which to deliver written notice to Grantee of 
Grantor's intent to exercise the Option to purchase the Property in accordance herewith. In the event 
Grantor elects to exercise the Option, Grantor shall have a period of thirty (30) days after the exercise 
of the Option (alnspection Period") in which to perfonn any and all investigations or studies Grantor 
deems necessary or desirable to determine whether Grantor desires to purchase the Property. In the 
event Grantor elects to consummate the purchase of the Property. the closing of the purchase and sale 
shall occur within ninety (90) days after the expiration of the Inspection Period at such location as 
is reasonably acceptable to Grantor and Grantee. Grantee shall convey the Property to Grantor 
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pursuant to the Option free and clear of any and all hazardous waste and hazardous materials 
contamination, if any, which arose during Grantee's ownership of the Property and which shall be 
remediated and abated by Grantee prior to the closing of the purchase and sale pursuant to the Option 
to residential environmental standards. The Option shall be in addition to any and all remedies 
available at law or in equity to Grantor and Grantor's successors and assigns to enforce compliance 
with the terms and provisions of the restriction on use contained here.in. 

TO BA VE AND TO BOLD the Property, subje« to the Permitted Exceptions, unto 
Grantee, and Grantee's heirs, legal representatives, successors and assigns forever, and Grantor does 
hereby bjod Granter, and Grantor's heirs. legal representatives, successon and assigns to 
WARRANT and FOREVER DEFEND, all and singular the Property unto Grantee and Grantee's 
heirs, legal representatives, successors and assigns, against every person whomsoever lawfully 
claiming or to claim the same or any part thereo( by, through or under Grantor, but not otherwise. 

Grantor hereby specifically disdaims any warranty, guaranty, or representation, oral 
or written past, present or future, of, as to, or conceraing (i) the nature and condition or the 
Property, indoding but not by way oflimitation, the water, soil, geology and the suitability 
thereof, and or the Property, for any and aD activities and uses which Grantee may dect to 
conduct thereon or any improvements Gnntee may elect to construct thereon, income to be 
derived therefrom or expenses to be incurred with respect thereto, or any obUgations or any 
other matter or thing relating to or affecting the same; (ii) the manner of construction and 
condition and state of repair or lack of repair or any bnprovanents located thereon; (iH) the 
nature and meat of any easement, right-of-way, lease, possession, lien, license, encumbrance 
or resenation or other condition; and (iv) the compliance of the Property or the operation of 
the Property with any laws, rules, ordinances, or regulations of any government or other body. 
INCONNECTIONWITBTHECONVEYANCEOFTBEPROPERI'YASPROVIDEDFOR 
HEREIN, GRANTOR BAS NOT MADE AND DOES NOT MAKE ANY 
REPRESENTATIONS, WARRANTIES OR COVENANTS OJI' ANY KIND OR 
CBARACl'ER WHATSOEVER, WHETHER EXPRESS OR IMPLIED, WITH RESPECT 
TO THE QUALITY OR CONDfflON OF THE PROPERTY, THE SUITAB~ITY OFTBE 
PROPERTY FOR ANY AND ALL ACTIVITIES AND USES WHICH GRANTEE MAY 
CONDUCTTBEREON,COMPLIANCEBYTHEPROPERTYWITBANYLAWS,RULES, 
ORDINANCES OR REGULATIONS OF ANY APPLICABLE GOVERNMENTAL 
AUTHORITY OR BABITABJLITY, MERCHANTABILITY OR FITNESS FOR A 
PARTICULAR PURPOSE, AND SPECfflCALLY, GRANTOR DOES NOT MAKE ANY 
REPRESENTATIONSREGARDINGBAZARDOUSWASTE,ASDEFINEDBYTBELA.WS 
OF THE STATE OF TEXAS, AND ANY REGULATIONS ADOPTED PURSUANT 
THERETO OR THE U.S. ENVIRONMENTAL PROTECTION AGENCY REGULATIONS 
AT 40 C.F.R., PART 261, OR THE DISPOSAL 011' ANY HAZARDOUS WASTE OR ANY 
OTHER HAZARDOUS OR TOXIC SUBSTANCES IN ORON THE PROPERTY. Grantee 
accepts the Property in its present AS IS condition WITB ALL FAULTS. 

GRANTEE ACKNOWLEDGES AND AGREES THAT GRANTEE IS EXPERIENCED IN 
THE OWNERSHIP AND OPERATION OF PROPERTIES SIMILAR TO THE PROPERTY 
AND THAT GRANTEE, PRIOR TO THE DATE HEREOF, HAS INSPECTED THE 

-2-
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PROPERTY TO ITS SATISFACTION AND IS QUALIFIED TO MAKE SUCH 
INSPECTION. GRANTEE ACKNOWLEDGES TBA T GRANTEE IS FULLY RELYING 
ON GRANTEE'S (OR GRANTEE'S REPRESENTATIVES') INSPECTIONS OF fflE 
PROPERTY AND, NOT UPON ANY STATEMENT(ORALOR WRITI'EN) wmce MAY 
HA VE BEEN MADE OR MAY BE MADE (OR PURPORTEDLY MAl)E) BY GRANTOR 
ORANY OFITSREPRESENTA TIVES. GRANTEEACKNOWLEDGESTBATGRANTEE 
HAS (OR GRANTEE'S REPRESENTATIVES HA VE)THOROUGHLY INSPECTED AND 
EXAMINED THE PROPERTY TO THE EXTENT DEEMED NECESSARY BY GRANTEE 
IN ORDER TO ENABLE GRANTEE TO EVALUATE TOE CONDITION OF THE 
PROPERTY AND ALL OTHER ASPECTS OFTRE PROPERTY (INCLUDING, BUT NOT 
LIMITED, THEENVIRONMENTALCONDITION OFTREPROP.ERTY),ANDGRANTEE 
ACKNOWLEDGES THAT GRANTEE JS RELYING SOLELY UPON ITS OWN (OR ITS 
REPRESENTATIVES') INSPECI10N, EXAMINATION AND EVALUATION OF THE 
PROPERTY. GRANTEE HEREBY EXPRESSLY ASSUMES ALL RISKS, LIABILITIES, 
CLAIMS, DAMAGES AND COSTS (AND AGREES THAT SELLER SHALL NOT BE 
LIABLE FOR ANY SPECIAL. DIRECT, INDIRECT, CONSEQUENTIAL, OR OTHER 

l>AMAGES) RESULTING OR ARISING FROM OR RELATED TO GRANTEE'S 
OWNERSHIP, USE, MAINTENANCE, REPAIR OR OPERATION OF THE PROPERTY. 
GRANTEE ACKNOWLEDGES THAT ANY CONDITION OF THE PROPERTY THAT 
GRANTEE DISCOVERS OR DESIRES TO CORRECT OR IMPROVE PRIOR TO OR 
AFTER THE CLOSING SHALL BE AT GRANTEE'S SOLE EXPENSE. GRANTEE 
EXPRESSLY WAIVES (TO THE EXTENT ALLOWED BY APPLICABLE LAW) ANY 
CLAIMS UNDER FEDERAL, STATE OR OTHER LAW THAT GRANTEE MIGHT 
OTHERWISE BA VEAGA1NSTSELLERRELA11NGTOTHE USE, CHARACTERISTICS 
OR CONDITION OF .THE PROPERTY. 

IN WITNESS WHEREOF, Grantor has executed this Special Warranty Deed to be effective 
as o( although not necessarily on, May 28, 1999. 

GRANTOR: 

Eldorado Land Company, L.P., 
a Texas limited partnership 

By: Realty Capital Corporation. 

B~ 
ltlcbard A. Myers, 
President: 

-3-
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STATE OF TEXAS § 
§ 

COUNTY OF TARRANT § 

~429 4378 

This instrument was acknowledged before me on Mayr_ 1999, by Bf.cha-rd A. Myers. 
President of Realty Capital Corporation, a Texas corporation, General Partner of Eldorado Lnnd 
CoJRpany, L.P., a Texas limited partnership, on behalf thereof and in the capacity herein stated. 
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.~ S%M8 MOORE HrLL & GANNON LLP; 

NO. 0925 P. 8 
Pago 8 

lb• SUIW)IIII' llat-ftDt-~ Ilia NGONl·tlU..«td/flt tDIIMMlt of't,ie -_:tt P.N_Ptrt~ 
~ $1M)'DI' ~-·1111 _., wl\tl 1'W ._... -of o.•W• ·~t de ed NIOa', 
and ... m .. "" IJabl(•u for :anu ..... rftht-oJ--. ailJoatfoft9 "' Othlf' tltft fflattn 
~ 'the ~~ ·..r.~Y··"'- r,ao) hM bltfi ftlN M ·91• reat prope1)' ,..,.,_ but 
are not ·dllld--, ·.fn did tffl• ··com•Jtm•t. 
mt. commllmlflt ptcNldN itJ WUCN 1'1l.£ CONP*Y c,I lt-OS-t3. 
Doted: Ap,11 12. 11ft. 
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On 1999/06/0J 

At 3t25P 

Num&e~1 99- 0069816 
Type , »1 es.oo 
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EnibitB 

Pennitted Exceptions 

4~29 4382 

1. Standby fees, taxes and assessments by any Umn$, authQrity .&r .. tbe )ICU 1999. and 
subsequent years. and subsequent taxes and ass~~bylUij imdng authodty·for 
prior years due to change in land usage or ownership. 
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The Two-acre "Library Tract" outlined in orange. 

The tract outlined shares the parking and the drives with the park. 
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EXHIBIT G 
Cause No. 380-03745-2009 

El Dorado Land Company, LP, 

Plaintiff, 

v. 

City of McKinney, 

Defendant. 

STATE OF CALIFORNIA § 
§ 

COUNTY OF ALAMEDA § 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

380th District Court 

Collin County, Texas 

Affidavit of Galen Cranz 

BEFORE ME, the undersigned authority, on this day personally appeared Galen 

Cranz, who, being of lawful age and duly sworn upon her oath, deposed and stated as 

follows: 

1. My name is Galen Cranz. I am over 21 years of age, I have never been 

convicted of a felony or any crime involving dishonesty or moral turpitude, and I am fully 

competent to testify regarding the matters stated herein. I have personal knowledge of the 

facts stated herein, all of which are true and correct. My knowledge of some of the facts also 

is based on my research in the substantive areas under consideration and I have used that 

knowledge in reaching my opinions and conclusions as well. 

2. I have been retained by the City of McKinney ("City") as an expert in the 

lawsuit styled El Dorado Land Company, LP v. City of McKinney, Cause No. 380-03745-2009, 

filed in the 380th District Court of Collin County, Texas, and I am making this Affidavit in 

connection with Defendant's Motion for Summary Judgment Under Rule 166a(b) 

("Motion") in this case. 
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3. I am a 1966 graduate of Reed College in Portland, Oregon, where I earned my 

B.A. degree in Sociology. I received my M.A. degree in Urban Sociology (1969) and my Ph.D. 

degree in Sociology with an emphasis on Urban Sociology (1971) from the University of 

Chicago. My Ph.D. Dissertation was "Models for Park Usage; Ideology and the Development 

of Chicago's Public Parks." 

4. From 1971 to 1975 I was an assistant professor at Princeton University, 

where I taught Sociology in Architecture and Urban Planning. At the present time I hold the 

position of professor of architecture in the Department of Architecture at the University of 

California, Berkeley, where I have taught since 1975 (assistant professor 1975-81; 

associate professor 1981-97; professor 1997-present). In 2007 I was a visiting professor at 

universities in China and Denmark, where I taught courses on architecture and urban 

design. 

5. My areas of specialization today include urban parks, and during my career I 

have written, taught, spoken, and published extensively on this subject. I have participated 

in award-winning competitions in park design and have been retained on numerous 

occasions as a juror or consultant for various park competitions and comparative analyses 

of park systems. 

6. I am the author of The Politics of Park Design: A History of Urban Parks in 

America (Cambridge, Mass: The MIT Press, 1982), a comprehensive history of the rise and 

evolution of the American park system from 1850 to the time of the book's publication. In 

keeping with social research methods, I treated three urban park systems - those of New 

York City, Chicago, and San Francisco - as case studies. I combined this analysis with 

comparisons of other American towns and their park systems to develop certain 
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conclusions and an overview of the park movement in the United States. In part, what I 

determined in researching and writing The Politics of Park Design is that the development 

of American urban parks has been remarkably homogeneous. 

7. In 1983 I was a member of Bernard Tschumi's design team, which won first 

place in an international competition for the design of Pare de la Villette, one of the largest 

parks in Paris, France, which was built in 1984-87. 

8. In 1983 I also was a member of the team that submitted plans for the Design 

of Spectacle Island, one of Boston's Inner Harbor Islands, for which the team earned 

seventh place. I was the co-designer and team leader of the team that earned first place in 

1985 in a competition sponsored by the National Endowment for the Arts Cityscape Design 

Competition for St. Paul, Minnesota. 

9. Since the publication of The Politics of Park Design l have continued to write, 

speak, teach, and publish on the design and use of urban parks in the United States, 

including Defining the Sustainable Park: A Fifth Model for Urban Parks (Galen Cranz and 

Michael Boland), published in the Fall 2004 issue of Landscape Journal. This publication 

extended the research of The Politics of Park Design from 1982 to 2004. 

10. A copy of my curriculum vitae, attached to this Affidavit as Exhibit A, 

provides a more detailed view of my background and professional career. 

11. I have reviewed the relevant pleadings and any related attachments or 

exhibits filed with the Court in this case, including Plaintiffs Original Petition; Plaintiffs 

Response to Defendant's Plea to the Jurisdiction; Plaintiff's First Amended Petition 

("Plaintiffs Amended Petition"); Plaintiffs Response to Defendant's Request for Disclosure; 
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Defendant's Original Answer and Request for Disclosure; Defendant's Brief in Support of 

Plea to the Jurisdiction; and Defendant's First Amended Original Answer. 

12. In addition, I have reviewed other documents provided by the City relating to 

the John and Judy Gay Library ("Library") and Gabe Nesbitt Community Park ("Park"), 

where the Library is located. Those documents include concept plans, survey maps, aerial 

photographs, site plans, proposed master site plans, plats, and drawings related to the Park 

and the Library. I also have reviewed related agreements, contracts of sale, resolutions, 

public reports prepared by City staff for City Council meetings and work sessions, 

promotional literature describing programming and events offered by the Library, 

community library survey results and comments, and power point presentations on 

anticipated library facilities and potential site considerations. 

13. My understanding from Plaintiffs Amended Petition is that El Dorado Land 

Company, L.P. ("El Dorado") alleges the City violated the Deed Restriction (as defined 

below) by developing the Property "as a library and not as a 'Community Park."' I have 

reviewed the copy of the Special Warranty Deed of May 28, 1999 ("Deed"), attached as 

Exhibit A to Plaintiffs Amended Petition, and specifically the language regarding the 

conveyance of the "Property," as that term is defined in the Deed and as further described 

in Section IV of Plaintiffs Amended Petition ("Property"), by EI Dorado to the City. That 

copy of the Deed provides that the conveyance was made subject to: 

the requirement and restriction that the Property shall be used only as a 
Community Park For purposes hereof, the term "Community Park" shall 
mean and be defined as a park and recreational facility operated by [the City] 
and serving the citizens of the City of McKinney. 

("Deed Restriction"). 
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14. On Monday, November 18, 2013, I met with members of the administrative 

staff and legal counsel for t}:le City, at which time I accompanied them on a tour of the 

Library and the area immediately surrounding the Library. I also personally viewed the 

entirety of the Park later that day and the various areas and amenities contained there. In 

addition, we drove through different parts of the City and I visited two other community 

parks in McKinney that day that are owned, managed, and operated by the City. I also saw 

the residential properties near and immediately adjacent to the Library, and observed that 

the residents of that neighborhood had direct access to the Park, including the Library. 

15. According to the administrative staff, the mission of the City's library system 

is basically threefold: to provide for the educational, informational, and recreational needs 

of the library system's patrons. What I saw inside and outside the Library evidenced the 

realization of this mission. 

16. On the ground floor of the Library, I saw young students seated and working 

at a number of computer stations available to the public. Nearby, several very young 

children and young adults were using a glassed-in play room, and literature available at the 

counter advertised pre-school and elementary school programs, including story time and 

music classes, and evening computer program classes. The Library also contains a large 

meeting room that is available for community use. 

17. Outside the Library, internal, pedestrian pathways allowed school children to 

walk from a nearby middle school into the Park and to the Library, and provided direct 

access to adjacent residential areas. There are permanent bicycle racks set up outside the 

Library, and I understand from the administrative staff that the large open space on the 
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Property next to the Library is used for recreational activities such as pick-up soccer games 

or practice. 

18. The Property is part of the Park grounds, which contain a softball complex, a 

baseball complex, playground facilities, a skateboard park, hike and bike trails, and a tennis 

complex with a clubhouse and pro shop. 

19. At least since the National Parks Service ("NPS") Library System was created, 

national libraries and parks in the United States have partnered together, combining two of 

the few places that belong to the public equally. Today, NPS libraries are found in Yosemite, 

Yellowstone, the Grand Canyon, Ellis Island, and numerous other national parks, and they 

constitute a significant resource for NPS staff, researchers, educators, and the public. 

20. Since the mid-nineteenth century community parks have played an integral 

part in how Americans Jive, socialize, and use their recreational time, and libraries have 

been incorporated into community parks since the early twentieth century. Simply stated, 

as the country and its cities have expanded and evolved, the role of the public park 

similarly has changed and evolved. Today's community parks, with amenities typically 

designed and built to reflect modern-day, urban interests, uses, and activities, are far 

removed from the original, planned "pleasure grounds" of the 1850s, which were anti

urban in nature and conceived as rural retreats from the evils of the city. 

21. During the first three decades of the twentieth century there was a general 

shift away from this naturalistic aesthetic; a new, reform park ideal emerged that included 

elements, such as field houses, libraries and reading rooms, meeting rooms and small 

theaters, children's playgrounds, swimming pools, and interior gymnasiums. This evolution 

continued with the advent of the automobile and an exodus of families to the suburbs, 
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which ushered in a recreation facility phase for parks from approximately 1930 to 1965, an 

era that saw a proliferation of sports stadiums, outdoor basketball and tennis courts, and 

similar facilities created to meet the demand for recreational activities. Thereafter, parks 

tended to be squeezed into smaller urban spaces as people returned to the cities. These 

periods of evolution are not rigidly defined by years, and the American park system 

continues to evolve today. 

22. Today, libraries can be found in and as part of many community parks 

throughout the United States. More specifically, my research has revealed that the National 

Recreation and Park Association conducted a survey in 2013 of approximately 275 county, 

city, and other state governmental parks and recreation departments in every state in the 

United States. One of the questions asked each department was if it operated a library. The 

result was that 11.05% of those who responded, or more than one in ten, affirmatively 

stated that they offered a library facility. 

23. It is my professional opinion, based on almost 45 years of education, 

research, and experience as a university professor and designer of urban parks as more 

fully described in this Affidavit, my review of the pleadings and related documents, and my 

on-site observations of the Library, the Park, and the surrounding areas and 

neighborhoods, that the City's placement, design, construction, management, and use of the 

Library, which is an inseparable part of the Gabe Nesbitt Community Park, did not and does 

not alter the character of the Property as a Community Park as that term is defined in the 

Deed, and that the Property, including the Library, is being used as a park and recreational 

facility operated by the City and serving the citizens of the City of McKinney. 
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24. Further, Affiant sayeth not. 

Galen Cranz 

SUBSCRIBED AND SWORN TO BErO E ME, the undersigned notary public in and for 

Alameda County, California, on the_ y of February, 2014, to certify which witness my 

hand and official seal of office. 

My Commission Expires: 

I 
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State of California 
County of ..;_A..;.;..la=m.c.;,.;;_ed=a°'-----

Subscribed and sworn to (or affirmed) before me on this -27-
day of February , 20-11..., by Galen Cranz ----------------· 

proved to me on the basis of satisfactory evidence to be the 
person(s) who appeared before me. 
fr=·· ·· ·····················- ............. ~ 
SI . EUGENE SCHNEIDERii 
iu COMM. # 1880870 :i: 

o; NOTARYP\JBlJC . CAIJFORNIA '.,-- -~~ 1: ALAMEDA coum ! - '" 

iis;1;-· "'~~~':".:,g '/1,. , · vtl/1 
~ ....... .. ~, ... ~ 
/,,,;.,, EU .,ENE SCHNEIOERii 

.~ ,d; 1 COMM. # 'le80870 :i: 

~ ' ~~g , NOTAJ.lY F'tlDUC. CAUFORHIA ~ 
l( · > Ali\MF.D/\ COUl'l' IY •• 
l ,'",n,-.-,:;-.... ~~~~ IMRC'l123, 201'1 If 

....-.;;mc;,...,,v........,# 
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Galen Cranz, Ph.D. Professor of Architecture 
Education 
Certified Teacher of the Alexander Technique, a four-year training, NYC, 1990. 
Department of Film and Television, Tisch School of the Arts, New York University (1982-83) to learn 
film and video making, part of my learning plan for the Kellogg National Fellowship (1981-84). 
Ph.D., Sociology, (urban sociology and the social use of space) University of Chicago, 1971. 
M.A., Sociology, University of Chicago, 1969. 
B.A., Sociology, Reed College, 1966. 
Exchange student, Keele University, England, 1964-65. 

Academic Appointments 
Professor, Department of Architecture, University of California, Berkeley, 1997-Present. 
Associate Professor, Department of Architecture, University of California, Berkeley, 1981-97. 
Assistant Professor, Department of Architecture, University of California, Berkeley, 1975-81 . 
Assistant Professor, Sociology in Architecture and Urban Planning, Princeton University, NJ, 197'1-75 . 
Visiting Adjunct Assistant Professor, Columbia University, Department of Engineering, NY, 'I 973. 
Visiting Assist,mt Professor, Department of Sociology, Illinois Institute of Technology, Chkago, IL, 
1970-71. 
Acting Executive Director, Metropolitan Study Center, Tllinois Institute of Technology, 1969-70, 

Instructor, Sociology (part-time) Columbia College, Chicago, 1969. 

Administrative/Decision-making Experience at UC Berkeley 

University Level 

Member, Hearst gymnasium planning committee, 2005-present. 
Faculty member, Committee on Student Conduct, U.C. Berkeley Student Disciplinary Committee, 2001 
Member, Berkeley Division's Subcommittee on the Breadth Requirement in American Cultures, Fall 
2001, Fall 2002. 

Member, Housing Committee for the controversial Section B of Village Hornes, 2001-03. 
Member, Ad Hoc Appointment and Promotion Committees, several since 1997. 
Committee on Committees, elected by the Berkeley Division,] 996 .. 1998. 
Regents Scholar Interviewer in Los Angeles, 1994; Regents Scholar Mentor, 2004. 
Faculty Search Committee for Energy and Resources Group, 1993, 
Departmental Faculty Advisor, Graduate Student Instructors' Affairs, 1990-1994. 
Departmental Representative to the Academic Senate, Berkeley Assembly, 1981-82. 
College Level 

Chair, CED Executive Committee, 1995-96; Vice-Chair '94; Departmental Representative, 1983-85, ·1989, 
1990-1991. 

Co-chair, CED Faculty Task Force on Undergraduate Program, 1992. 
Chair, College of Environmental Design Evening Lecture Series, 1984-85. 
Departmental Level 

Member, Ph.D. Committee, Architech1re, 1975-present, and Chair, ·1985-86. 
Member, GSI Committee, most years, and Chair, 1990-91, 1996, 1999. 
Member, Branner Traveling Fellowship Selection Committee, 1978, 1989, 1999. 
Prizes and Awards Committee, Deparhnent of Architecl1.ue, numerous years. 
Delegate to American Collegiate Schools of Architecture, Teacher' s Seminar, Cranbrook, Michigan, 

1978, and 1994. ..------, 
Chair, Ad Hoc Committee, Promotion to Tenure, 1992. EXHIBIT 

I A 
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Chair, Affirmative Action Committee, 1983-86. 

Selected Awards and Honon1 

• Environmental Design Research Association, Career Award, 2011, EDRA's hlghest honor. 

• Environmental Design Research Association, 2004 Achievement Award, EDRA's highest 
honor for specific contributions, in this case the publication of The Chair. 

• Kellogg National Fellowship for interdisciplinary leadership, 1981-84. 

Design Prl:zes 

• Editorial mention, Competitions, and publication in Franck & Ahrentzen, Types, Olympia Fields, 
Illinois, National competition for a park for the New American Century, Co-designer and team 
leader, 1992. 

• First Prize, National Endowment for the Arts, Cityscape Design Competition for St. Paul, 
Mirulesota, Head designer and team leadet, $10,000, 1985. 

• First Place, International Competition for Design of Pare de La Villete, Paris, Team Member with 
Bernard Tschumi, 1983. 

• Seventh Place, Design of Spectacle Island, one of Boston's Inner Harbor Islands, Teilm member 
along with Susanna Torre, Mary Miss et al, 1983, 

• Honor award (7th through 10th entries) in State of California's energy-conscious office building 
design competition, with Bob Swatt and Bernie Stein et al, 1977. 

Grants 

• Principal Investigator for the Latrobe Fellowship, the premier research award of the American 
Institute of Architects (AIA) for a three-way collaboration between the Kaiser Permanente 
Hospitals, Gordon Chong Architects in San Francisco, and the University of California's 
Department of Architecture to define and develop "evidence based design" in the context of heal th 
care delivery, 2005-2007. 

• Hewlett grant for interdisciplinary teaching between the professions and the liberal arts. Based on 
the principles in The Chair, Psychology Professor Seth Roberts and I developed a new course, "The 
Office of the Future. 11 $15,000, 1999-2000. 

• Graham Foundation, Chicago, "Defining the Sustainable Park," $8000, 1996. 

• Sabbatical supplement research grant from UC Berkeley, for The Chair: Rethinking Body, Culture und 
Design, 1995. 

• American Cultures Program, award of $5,000 to restructure Architecture 110, "Social & Cultural 
Factors in Architecture & Urban Design" as an American culh1res class, ·1995. 

• National Institute of Health, $71,755 research grant on " Residential Quality for the Oldest Old," 
1986-88. 

• Humanities Research Fellowships, U.C Berkeley, 1976-2004, 

• School of Architecture and Urban Planning, Princeton University Summer Research Grant, '1974. 

• Graham Foundation, programming and evaluation research on rooftop use in New York City, 
$10,000, 1973. 

Selected Publlcatlons 

• Galen Cranz and Michael Boland, "Defining the Sustainable Park: A fifth Model for Urban Parks," 
Landscape Journal, Fall 2004, pp . 102-120. 

• "A New Way of Thinking about Taste, " The Nature of Craft and the Penland Experience (Lark Books, 
New York, 2004), pp. 130-136. 

• Galen Cranz and Michael Boland, "Defining the Ecological Park," Places, June 2003. 
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• "The Alexander Technique in the World of Design: Posture and the Common Chair, Part I: The 
Chair as Health Hazard, 11 Journal of Bodywork and Movement 'fherapies, Vol. 4, No. 2 (April 2000), pp. 
90-96, and "Part II: Body-conscious Design for Chairs, Interiors and Beyond," Journal of Bodywork 
and Movement Therapies, Vol, 4, No. 3 (July 2000), pp. 155-165. 

• The Chair: Rethinking Culture, Body and Design. (Norton, New York, 1998, paperback 2000). 

• "Now You Aren't Sitting Comfortably," 'Jhe Independent, UJ<, Design Notes, Oct. 3, 1998, p. 11. 

• "Parks" entry in American Cities in Suburbs, An Encyclopedia, (Larry Schurnsky, Ed.) (ABC-CLIO), pp. 
554-58. 

• "Community and Complexity on Campus: A Post-Occupancy Evaluation of the University of 
California, Haas School of Business," with Amy Taylor and Anne-Marie Broudehoux, Places, I\ 
Forum of Environmental Design. 1997 Vol. II, No.1 pp. 38-51. 

• "The Chair is Where the Body Meets the Environment," in Curiosity Recaptured: Exploring Ways We 
Think and Move, Jerry Sontag, Ed. (Mornum Time Press, San Francisco, 1996), pp. 3-20. 

• "How Principles of Sustainable Development Can and Must Shape Our Cities and Parks: The Case 
of Riverside South," in Aristides and Cleopatra (Eds.) International Associl.1/ion for Person
Environment Studies (IAPS) 12 Conference Prnceedings (Aristotle University, Thessnloniki, Creece, 
1992), pp. 85-89. 

• "Four Models of Municipal Park Design in the United States," Denatured Visions: Landscape and 
Culture in the Twentieth Century, Wrede, S. and Adams, W. Eds. (NY: Museum of Modern Art: 
Abrams distributor, 1992), pp. 118-123. 

• "Berkeley's Free Speech Controversy," Op. ed., Oakland Tribune, Jan. 31, 1990. 

• "What MacArthur Park Tells Us about Our Own Time," How the Arts Made a Difference, (Los 
Angeles, Hennessy & Ingalls, 1989). 

• "Public Housing for the Elderly: A Study of Eight Housing Projects in New Jersey" in Housing for 
the Elderly: Design Directives and Policy Considerations, (Elsevier, New York, 1985). 

• The Politics of Park Design: I\ History of Urban Parks In America (Cambridge, Mass.: The MIT Press, 
1982; paperback 1989). 

• "Women in Urban Parks," Signs: Journal of Women In Culture and Society, Vol. 5 No. 3; reprinted in 
Stimpson (Ed .) Women and the American City (University of Chicago, 1981). 

• "The Useful and the Beautiful: Urban Parks in China," l.andscapt', Volume 2'.-l No. 2 (1979). 

• "Sociological Research for Urban Planning: Methodological and Conceptual Problems in a Spanish 
New Town for Leisure," Working Paper for the Center for Environmental Research, School of 
Architecture and Urban Plarming, Princeton University, 1973. 

Radio and Televlslon Appearances 

• Australian Broadcasting Corp. (ABC), "The Trouble with Sitting," Kerry Stewart, June 18, 2005. 

• British Broadcasting Corp. (BBC), "Glued to Our Seats," Chris Bowlby, Feb. 21, 2005. 

• Panelist in Television Show "Community Conversations on Parks" hosted by friends of Recrc!a tiol\ 
and Parks, San Francisco, February 2, 2001. 

• Appearance on Channel 7, 6 o'clock News, December 19, 2000 to discuss body language of George 
Bush, Jr. 

• Interviewed on CNN World Today, "Seat Sizes Expanding along with American Waistlines," aired 
on April 10, 2000. 

• 30-minute interview about The Chair with Judith Strasser, Senior Producer and Interviewer, "To the 
Best of Our .Knowledge," on Wisconsin Public Radio, aired nationally on August 22, 1999 on NPl{, 
National Public Radio. 

• NPR, Scott Simon, interviewer, "Weekend Edition," The Chair, April 17, 1999. 
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• Health segment of 6 O'clock news, Channel 4 KRON-TV, San Francisco, produced by Kevin 
McCormack, March 5, 1999 (4 minutes) about The Chair. 

• NPR, Terry Gross, interviewer, "Fresh Air," subject: The Chair, February 9, 1999. 

• WCSX, WRIF and WXDG Radio FM, Peter Werbe, interviewer, Detroit, Mich., January 1999, 
subject: The Chair, (30 minutes), 3 different broadcasts. 

• WGN Radio, interview about The Chair, "Extension 720 with Milt Rosenburg/ Producer, Chicago, 
Ill., December 8, 1998. 

• Australian National Radio, interview about The Chair, Sept. & Oct., 1998. 

• KGO TV, Channel 7, September 30, 1998, subject: The Chair, on evening news segment, "Wayne 
Friedman's Notebook" 

Selected Publlc Lectures on The Chair and Body Conscious Design 

• Invited Lecture Series, Museum of Art, Raleigh-Durham, NC, 2005. 

• Special Lecture Series, Penland School of Crafts, NC, 2003. 

• Furniture Society Conference, Savannah GA, 2004. 

• Keynote, "Body Conscious Design," Tedmology & the Body Conference, Ottawa, 2004. 

• Special Lecture Series, Carnegie Museum, Pittsburgh PA, 2003. 

• Invited Lecture Series, University of Mississippi, Tri-cities, Ml, 2003. 

• Special Lecture Series, University of NC at Greensboro, NC, 200'1. 

• Invited Lecture Series, Stanford University Joint Program in Product Design, 2001. 

• Featured Lecture, Cooper Hewitt Smithsonian Design Museum, NY, 2000. 

• Architecture Special Lecture Series, University of Illinois at Champaign-Urbana, 2000. 

• Architecture Evening Lecture Series, MIT, MA, 2000. 

• Architecture Evening Lecture Series, University of Washington, Seattle, 1999. 

• UC Berkeley, Engineering, 1999. 

• UC Berkeley, Statistics, 1999. 

• Public Lecture Series, Los Angles Public Library, 1999. 

• RSI (Repetitive Strain Injury) Bay Area Professionals, 1999. 

• Invited Speaker, Roger Williams College, RI, 1998. 

• Special Lecture Series, Cooper Union, NY, 1998. 

• International Conference on Design at Aspen, Big Tent, 1994 and 2001. 

Consultatlon In Ergonomics, Somatlcs, and Body-conscious Design 

• Penland School of Crafts, NC, Woodworking workshop with Curtis Buchanan, traditional 
Appalachian chair rnaker, to reinterpret the Windsor from a body-conscious point of view, 2004. 

• Keilhauer, Toronto, Canada regarding the design of a new office chair, 2003. 

• I Jerman Miller, consultation with staff and renowned Aeron chair designer Bill Stump( regarding 
the sociology of seating design, 2002. 

• Continental Airlines, assessment of new business class recumbent seats, 2002. 

• NEOCON, Chicago, June 2000: lecture evaluating current task chairs, including Aeron, Leap, 
Capisco. 

• l IAG, Inc., lectures on the value of perch seating to staff at Greensboro, NC; Seattle, WA; Portland, 
OR; Mountain View, CA; San Jose, CA. 

• M&K Engineers, Montreal, Sept 98: Evaluation of recumbent seating in prototype automobile 
design. 

• Service to the Profession 



Page 93214

• Juror for 14 national & local design selection juries regarding parks & public art. 

• Manuscript reviewer for several academic journals in environmental design research. 

• Vice-President, Berkeley Art Project, 1988-94. 
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